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CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State ot Georgia, 
AT ATLANTA, 


AUGUST TERM, 1860. 


Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | senoes 
CHARLES J. JENKINS, 


WADE vs. POWELL. 


The defendant accepted the trust for complainant of thirty negroes, by a 
deed from her father settling the negroes to her separate use for life, 
and at her death to her children. The husband of complainant after- 
wards sold and conveyed to defendant seven slaves, absolutely, at the 
price of $2,000. Defendant, also, advanced to one R. M. $8,100 and 
took his conveyance for fifteen other slaves—the fifteen had been the 
husband’s, but had been sold as his property at sheriff's sale and 
bought by R. M. The defendant gave the husband a written agree- 
ment allowing him to take the twenty-two slaves and work them, pay- 
ing to him interest on the amount the husband was due to him, stated 
at $5,800, and when that was paid off, principal and interest, he agreed 
to deed and settle said slaves as the husband should direct. After this, 
an account was taken between defendant and the husband, of additional 
advances, made by defendant for the husband, for the separate estate 
and purchases made by him, and of such sums and means as the hus- 
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band had turned over to him, and the hire of such of the negroes of the 
wife, as defendant had employed up to that time, and took absolutely 
of the twenty-two slaves, then increased to twenty-three, eleven of the 
negroes, and allowed the husband credit for them at prices agreed upon, 
and left a balance still due to defendant of $3,698. Defendant con- 
sented that the husband might retain possession of the remaining thir- 
teen and pay the $3,698 at stated times and in stated amounts, and if 
the husband made these payments, the negroes were in that case to be 
the property of complainant ; if not paid, the money was to be made 
out of the remaining thirteen. Afterwards a pew agreement was en- 
tered into with the complainant, in which the balance is stated to be 
$3,200, $500 of which was to be paid in January, 1852, the balance in 
five equal annual installments. If this amount was paid up promptly 
at the times stated, with the interest, defendant was to convey the 
thirteen negroes to the complainant, subject to the same trust as con- 
tained in her fathers deed ; if payment were not made, the agreement 
to be void, and defendant was to make the money out of the negroes. 
The defendant subsequently advanced for the use of the separate estate 
of the complainant $1,012 and for the husband $400. No part of the 
$3,200, or $1,012, or 3400 being paid to defendant, he commenced an 
action of trover for the thirteen negroes; also a separate action, as 
trustee, for those contained in the deed from complainant. to take 
them from the possession of the husband. The complainani filed a 
bill against defendant for account of the hire of some of the trust 
negroes defendant had in 1849 and 1850, that was included in the set- 
tlement with the husband in January, 1851; also for account of the 
hire of the twenty-two negroes included in the conveyance from her 
husband, and from Martin to defendant, also for all the assets that the 
husband had turned over, and for an account generally of his trust from 
his acceptance. The husband brought trover for the eleven negroes, 
taken by defendant in settlement in January, 1851. Some other suits, 
either directly or collaterally, were pending between the parties. The 
solicitors of the complainant, the husband, and the next friends of 
complainant in her bill, agreed in writing with the defendant for the 
purpose of putting an-end to the litigation and making a final and full 


settlement of all matters in dispute between them, to refer them to 


two arbitrators named therein who were to select an umpire, and this 
agreement, or rule of submission so agreed on, was made the rule of 
the Court. In accordance with the agreement the whole of the twenty- 
two negroes and increase, both those in the possession of defendant as 
well as those in the possession of complainant, were delivered to the 
arbitrators to dispose of according to the award. The arbitrators and 
umpire took a full account on both sides from the beginning. and for 
the balance found to be due to defendant, paid him off in negrces, at 
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prices put upon them by the arbitrators ; settled their own fees, etc. 
This award was made the judgment of the Court. Complainant filed a 
bill to review and reverse that award: 

Held, 1. That a bill of review did not lie to correct the errors of this 
award or judgment. 

2. That the attorney and solicitors of complainant had power to make , 
the reference under the sanction of the Court, without the consent of 
complainant. 

8. It was not error in the arbitrators to settle the accounts between de- 
fendant and husband, especially as such settlement inured to the benefit 
of complainant. 

4, That it was no error for the next friend to sign and agree to said sub- 
mission, and that he did so only made it the more perfect. 

5. In arbitrations, other than those provided for by the arbitration Act 

of 1856, the rule prescribed by that Act, that the arbitrators may settle 

compensation for their services, may be adopted by the Court as a 
proper rule in like cases. 

It was no error in the arbitrators in this case to pay off the balance 
due to defendant with the negroes on which the advances and debts 
were contracted, or to allow a credit for the hire of complainant’s 
negroes, when complainant has received the corresponding benefit 
from the advances made and the surplus left. 

It is not compound interest to add interest on the balance up to the 
credit, and deduct credit from the sum of principal and interest, and 
then to add interest on balance, etc., when the credit exceeds the in- 
terest, etc.; but such rule is the one prescribed by the statute. 

8. As this arbitration was not under the Arbitration Act of 1856, it was 
not error not to furnish the parties with copies of the award. 

9. The children of complainant had no interest in the matters in arbitra- 
tion, and it was not necessary that they should be parties, nor have 
their interests been affected by the award. 

10. There was no error in allowing defendant and the husband to be sworn 
as witnesses in the arbitration, neither having sworn to anything untrue, 
or prejudicial to complainant. 

11. The award is in the highest degree beneficial to complainant, and 
ought not to be disturbed. 


= 


oF 


In Equity, from Murray Superior Court. Decided by 
Judge Crook, at the October Term, 1859. 


Peyton L. Wade instituted two actions of trover in Mur- 
ray Superior Court, against Jacob S. P. Powell, for the re- 
covery of divers negro slaves. In one of the actions he was 
plaintiff in his own right, and in the other he was plaintiff 
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as trustee for Mrs. Sarah A. Powell. The said Wade, also, 
commenced an action of Ejectment in Whitfield Superior 
Court, in favor of John Doe, ex-demise, Peyton L. Wade et 
al., against Richard Roe, casual ejector, and Samuel Street, 
tenant in possession. Jacob S. P. Powell commenced an ac- 
tion of trover, in Whitfield Superior Court, against Jesse 
Wade, for the recovery of divers negro slaves. Sarah A. 
Powell, by her next friend, James Edmondson, filed her bill 
in equity, in Murray Superior Court, against Peyton L. 
Wade and Jacob S. P. Powell, for discovery, relief and 
injunction. She also filed a similar bill in Whitfield Supe- 
rior Court, against Jesse Wade, Peyton L. Wade and Jacob 
8. P. Powell. John L. Edmondson, in the place of Daw- 
son A. Walker, trustee, etc., and Jacob S. P. Powell, filed 
their bill in equity in Whitfield Superior Court, against 
Peyton L. Wade, for discovery, relief, injunction, ete. On 
the 15th day of April, 1857, whilst all these cases were 
pending and undetermined, it was agreed, in writing that, 
“Tn order to settle the above and foregoing cases, and all 
matters in dispute between the parties thereto, they have 
agreed, and do hereby agree, to refer the same to the arbitra- 
ment and award of Dawson A. Walker and John W. Hooper, 
and an umpire to be selected by the said Walker and Hooper, 
to decide any matter of law or fact, on which said Walker 
and Hooper may not be able to agree, to be settled and de- 
cided according to the principles of equity and justice, on 
the following basis, that is to say: All the amount, to-wit, 
thirty-one hundred dollars, paid by Peyton L. Wade to Rob- 
ert Martin, and a judgment in favor of Peyton L. Wade 
against the said Jacob 8S. P. Powell, with the legal interest 
thereon from the time of its payment, shall be allowed the 
said Peyton L. Wade; and all the money that has been ad- 
vanced or loaned to, or paid for the said Jacob S. P. Powell, 
by the said Peyton L. Wade; and all that may be due and 
owing by the said Jacob 8. P. Powell to the said Peyton L. 
Wade, with the legal interest thereon, from the time it was 
advanced, loaned, paid, or became due, shall be allowed the 
said Peyton L. Wade; and, also, the amount paid by the 
said Peyton L. Wade for a note made by the said Jacob S. 
P, Powell, which is now sued in Murray Superior Court, with 
the legal interest on the amount paid, shall be allowed to the 
said Peyton L. Wade; and, also, the amount paid on a draft 











ATLANTA, AUGUST TERM, 1860. 5 
Wade vs. Powell. 











drawn by the said Jacob S. P. Powell on Peyton L. Wade, 
in favor of C. T. Cunningham & Co., with the legal interest 
on the amount paid, shall be allowed the said Peyton L. Wade, 
and, also, the money that has been paid by Peyton L. Wade, 
with the legal interest thereon, for a settlement of land called 
the Seaborn Jones Place, and for which the action of eject- 
ment, before stated, was brought, (the action being now en- 
joined bya bill in equity,) shall be allowed the said Peyton 
L. Wade; and, also, all the money that has been advanced 
to, or paid for, the said Sarah A. Powell and her children, 
or either of them, and all goods or other things that have 
been purchased for the said Sarah A. Powell and her chil- 
dren, or either of them, by the said Peyton L. Wade, with 
the legal interest thereon, shall be allowed the said Peyton 
L.. Wade ; and, also, all the articles, of every kind, furnished 
for the trust estate, and all the money advanced, paid, laid 
out and expended by the said Peyton L. Wade to and for the 
use and benefit of the trust estate in his hands, with the legal 
interest thereon, shall be allowed the said Peyton L. Wade. 
On the other hand, the said Peyton L. Wade shall account 
for and allow as a credit on the money advanced by, or that 
may be due and owing to him; all the money, solvent notes, 
cotton, corn, peas, fodder, mules, horses, hogs, wagons, sheep, 
or any other thing or things of value which he has received 
from the said Jacob 8. P. Powell, or the trust estate, to be 
allowed and valued at a fair price at the time they, and each 
of them, were received ; and the said Peyton L. Wade shall 
account for and allow as a credit on the money advanced by, 
or owing to him, a fair hire of each and all the negroes be- 
longing to the trust estate, and for each and all the negroes 
in dispute between the parties, for all the time the said Wade 
has had the said negroes employed for him or worked for his 
use and benefit; the hire to be estimated as if hired on a 
twelve months’ credit, and to be allowed as a credit at the 
end of each and every year, but in fixing the amount of hire, 
the expense of feeding and taking care of the old and infirm 
negroes, the clothing, feeding and nursing the young and 
children, shall be taken into the account, and the hire as- 
sessed by taking all the negroes, young and old, big and 
little, together. In taking the account between the parties, 
if Peyton L. Wade should be due and owing more than is due 
him, the interest is to be counted against him in the same 
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way and manner as is hereinbefore provided for him, and he 
is to pay up whatever sum he may be due and owing, and de- 
liver up the negroes that are in his possession and in dispute; 
but if more is found to be due the said Peyton L. Wade than 
he has received, the amount is to be paid him immediately, 
or a note with approved security, payable...... months after 
date, with interest from date, shall be given him for the sum 
due him ; and if neither of these is done, said Peyton L. Wade 
is to keep the negroes now in his possession, or enough of 
them, at a fair valuation to be made by the arbitrators, to 
pay the amount due him ; and if the negroes in the possess- 
sion of the said Wade are not enough to pay him at valua- 
tion what may be due him, then he is to take enough of the 
negroes at valuation, in the possession of the said Jacob S. P. 
Powell, and for which said Wade has sued said Powell, in his 
own right, in the Superior Court of Murray county, to pay 
the amount due him; and the said Wade is to keep such of 
the negroes as he chooses, to pay himself, at valuation, first 
taking of the negroes in his possession ; but if this is done, 
it is not to affect the title that the said Peyton L. Wade now 
has or claims to said negroes, it being the distinct understand- 
ing of the parties hereto, that this agreement is made merely 
as the basis of a compromise of disputes, for the purpose of 
putting an end to litigation, neither of the parties admitting, 
or intending to admit, a want of title in them to any of the 
property in dispute, but simply are willing to compromise 
the matters in dispute on the terms herein stated. And in 
order to carry into effect the award that may be made, with- 
out let or hindrance, it is hereby agreed by the parties, that 
all the negroes in dispute, which are in the possession of the 
said Peyton L. Wade, and all the negroes in dispute which 
are in the possession of the said Jacob 8. P. Powell, shall be 
placed in the possession and under the control'of the arbi- 
trators before the award is made, to.be, by them, delivered 
to the party or parties entitled thereto, according to the 
award and decision. And it is further agreed, that all the 
cases before stated shall stand as they are, until the award is 
made and executed ; and it is further agreed that all the evi- 
dence now taken in said cases, shall or may be used before 
the arbitrators; and it is further agreed that the costs in 
each of said cases shall be paid as the arbitrators may decide, 
according to justice and equity; and it is further agreed, 
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that the arbitrators shall meet at Dalton, on the first day of 
September next, to decide the matters in dispute.” 

This agreement was dated the 15th of April, 1857, and 
signed by J. S. P. Powell, J. A. R. Hanks, James Edmond- 
son; Augustus R. Wright, attorney and solicitor for the 
trust estate; John W. H. Underwood and Dawson. Walker, 
attorneys for Mrs. Sarah A. Powell, and trustees of Mrs, 
Street ; and John W. Hooper, Warren Akin and J. A. W. 
Johnson, attorneys and solicitors for Peyton L. Wade. 

At the April Term, 1857, of Whitfield Superior Court, it 
was “Ordered by the Court, that the cases mentioned and 
set forth in the foregoing agreement and submission, be re- 
ferred to arbitration according to the stipulations contained 
in said submission and agreement, and that the award that 
may be made shall be the final judgment of the Court, freed 
from all objections and exceptions, and that the Judge of the 
Superior Court of the Cherokee Circuit, at chambers, in va- 
cation, shall have the right and power to order the award as 
the judgment of the Court, to be entered on the minutes of 
the Superior Court of Murray county, and of Whitfield 
county, and to pass all orders, judgments and decrees, nec- 
essary and proper for carrying the said award and judg- 
ment into effectual execution ; and may remove the trustees, 
and appoint new ones, and pass every order, necessary and 
proper, for freeing the trust estate from debts or encum- 
brances, in the same manner and to the same extent as he 
coula or might do by the aid and concurrence of a special 
jury, at a regular term of the Superior Courts in the coun- 
ties aforesaid.” This order was signed by Warren Akin 
and John W. Hooper, solicitors and attorneys of Peyton L. 
Wade; J. W. H. Underwood and Dawson A. Walker, so- 
licitors for Mrs. Sarah A. Powell and others as he is marked 
on the record ; James Edmondson, next friend of Mrs. 8S. A. 
Powell, and by the Hon. Joseph E. Brown, Judge of the 
Superior Court, presiding. 

Thomas R. R. Cobb, Esq., was selected as umpire by the 
said John W. Hooper and Dawson A. Walker, and by them 
requested to act with them and hear the evidence under said 
submission. 

The arbitrators and umpire met at the time and place de- 
signated in the submission, and made up and rendered the 
following award, to-wit: 
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“We, the arbitrators, appointed under a submission and or- 
der of the Superior Courts of the counties of Murray and Whit- 
field, having met at Dalton on the first and second and third 
days of September, 1857, and having made choice of Thomas 
R. R. Cobb as the umpire under said submission, and having 
heard all the evidence submitted by the parties and their 
counsel, and considered fully the several matters submitted 
to us, have agreed upon the following award—the said um- 
pire decided all questions of difference as they arose between 
us in the investigation—and we do hereby award as follows: 

“We find that there was due and owing Peyton L. Wade, 
on a settlement of the accounts between the parties, on the 
first day of September, 1857, nine thousand two hundred 
and eighty-seven dollars and forty-four cents. We annex 
hereto, marked Exhibit A, a statement by which it will be 
seen what amounts are allowed the parties, and the calcula- 
tion by which this result was obtained. For the payment of 
this amount, we award that Peyton L. Wade retain the fol- 
lowing negroes in his possession, at the following prices and 
valuations as agreed on by us (the other parties declining to 
pay the money or give the note with approved security, as 
provided in the submission,) viz: Mingo, an old man, 
$100 00; Dinah, an old woman, $100; Harry, a man, 
$1,000 00 ; Juby, a man, $800 00; Sue, a woman, $800 00; 
Jeff, a young man, 1,100 00; Lucy, a young woman, $900- 
00; Rachael, a girl, $700 00; Delia, a girl, $500 00; Ben, a 
boy, $400 00; Prince, a boy, $200 00; and Lovey, an old 
woman, $1 00, making in all the sum of $6,502 00. We fur- 
ther award and have delivered to said Peyton L. Wade, 
the following negroes, at the following prices and valuations 
as fixed and agreed on by us: Daniel, a mulatto boy, $1,000- 
00; Rueben, a mulatto boy, $800 00; Jim, a negro man, 
$1,050 00; Jim, a small child, son of Bessy, $185 44, mak- 
ing in all the sum of $2,935 44, and which, added to the first 
lot of negroes aforesaid, makes $9,437 44. Deduct from this 
sum the amount found to be due to Wade, and there is left 
the sum of $250 00, which amount Mr. Wade will pay to the 
umpire for Mr. Powell’s share of his fee. We award that, 
in all the cases submitted, the fees of the witnesses shall be 
paid by the parties by whom the same were subpeenaed re- 
spectively, and that the costs of the officers of Courts, includ- 
ing costs of commissions for interrogatories, be paid by the 
plaintiffs or complainants in each case respectively. 
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“We award the following fees to the arbitrators and um- 
pire in this matter, to be paid equally by the parties, i. e., 
one half by Peyton L. Wade, and the other half by J. S. P. 
Powell and the trustee of Mrs. Powell—the fees of the arbi- 
trators being settled by the umpire, and the fee of the umpire 
having been settled by the parties, viz: To John W. Hooper, 
$500 00; to Dawson A. Walker, $500 00; and to Thomas 
R. R. Cobb, $500 00.” 

This award was signed by the arbitrators and the umpire. 


“EXHIBIT A.” 


1849. Amounts found due to P. L. Wade. 

April Ist. Amount ag: to Robert: Martlity ..cceccssicccsecece toacscons $3,100 00 
Judgment vs. J. S. P. Powell,.........000 1,700 00 
a auaeall OM COLD, 5 <<<ccnce cds dsacvasexaaattenete 400 00 
es paid Snider, Lathrop & Nevitt for goods,.. 29 49 
sod paid William Remshart, for goods,.......... 9 75 
" SE. Be, Bp tieccnce scence entntsvenveneneineiis 4 50 
_ *¢ for one barrel of flour, ..........ssec0s ceseee 8 69 
" 6 for 30 yards Osnaburgs, .........sseee seceee 3 00 
. 46°" G6. ME MRSUAN yccensccas :o¢esseeerssccer casts 5 75 

" ‘¢ to Snider, Lathrop & Nevitt, for Caro- 
By oiccc0cs <evtacast axncene socsenesiennnnanhtisel 30 06 
A pete fora bgt xrcncesae wserenstvicienensniaeniel 6 00 
os Stow. Solomons, for goods, ......0 ave sete 338 87 
se ‘© for 1,360 doz. oats, at 15c. per dozen,.. 204 00 
os paid for articles bought of S. Jones,........+ 332 00 

as ‘‘ for 8,000 bush. of corn bought of S. 
OUCH / ices dae’ osscccnsnreaguetescesnnecedccie seaeeeaes 600 00 
* paid for hogs and cows to S. Jones,.......004 152 50 
af ‘¢ for hogs and cows to Norton, ........se0 60 00 
_ @ to Pi bi, Wadiny Oi. gscccnssecsmssucehininn 30 00 
ae 4 to d.. Batt, FF ORGihy cresscstcmnsctecccee 65 90 
“ ‘¢ for articles bought of Norton,..........6 26 75 
* of cash advanced at Dalton,.........seseee sesees 200 00 

" paid for 600 bushels of corn, bought of 
NORGON(: adcccdeseicccxcycevcadancleanan sadnecnesetuess 100 00 

63 paid to J. D. Wade, for carrying ne- 
BTOES; GUC. ,..5..20s,0c0s secssde csesseresereseaes! <duce 61 138 
" paid expenses of Carolina from Murray,.... 16 00 

“ paid Jesse Wade’s account for provisions, 
CEC. coeccecee oak éashconeiie aim memenaaieeaiceananen: a 


TGR is ccc cen: ctotndontbaiclivteagiadetaeg anatase 


1850. Amounts found due to P. L. Wade. 


Jan. 1st. The Seaborn Jones’ and Wade Sion covnsecacdssede unt ell $2,500 00 
Cash through Jesse Wade,... ape TS 
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Jan. ist. Amount paid Snider, Lathrop & Nevitt, ......... ceseeees 86 84 
CD, PAO, cavicce cache cansce ence? aanese nnagee 29 42 
ee Ob AM TURGUMEMD osc cdas<TRGseleSeescns a.ctvabensesdss 33 44 
” ‘* Expenses of Miss Carolina,............00 18 88 
os ‘¢ Snider, Lathrop & Nevitt, ........ .....000 4 68 
7 of Jesse Wade’s account for provisions,..... 825 00 
Y of rent of Norton place,........-0sssssecee seeees 100 00 
ON ek li coe a od $3,198 26 

1851. 
Te RR Se NOOR goer snes twee necencns cencen:stianensxneme $ 700 00 
NDING AE BE OIA sice's cacatccdsc aca cecpanessta«sbelsseeceucaccavasseacecys 2 00 
Cash paid Savannah reap diovan tna wunnilnaunkes 11 00 
- *¢ Southern Cultivator.. meg havapdassten suits esses 3 00 
‘¢ loaned to pay Mrs. Farmer's “land, . Tene Eeren 500 00 
Amount of Blacksmith’s account for 1851, Sag stenbelesta tors 33 90 
Rent of Norton place for 1851,.......0. se seccee seoeee senses 150 00 
I etenisinine ainsi aeiccinian einen aa baiiane $1,399 90 

1852. 
Rent of Norton place for 1852, .........000 se sess00 sesces coves $ 150 00 
Amount paid for Jesse Miller’s note,............000 seseeees 400 00 
Bs cccinsshasis Dresses areiink oe momen anal $ 550 00 

1853. 


Feb. 11. Draft in favor of C. T. Cunningham & Co.,..............$1,012 64 


1855. 
October. Amount paid to John B. Powell, for Medical ser- 
Oy soiseasinanenadonnnesniin dtuencnapen caeemlentdicmesnanitieees $ 130 00 
1849. Credits to which J. S. P Powell is entitled. 
PUT 2, Tew ete we TN gic secs ree gs censtrcer senjen ceccecerenes $1,000 00 
MOMIRICS OLCOULG IAS ONG sins <secus nhc cacsnss tecacuseisessau seevesees 1,000 00 
Corn, potatoes, peas, hogs, sheep, plantation tools, 
WEG. GE VUEOE TH COTETOR gon yes cccice seenesececessscencosees 807 92 
Four mules at) $75 cach, ....cc.cccscceesscssose epcseees its lise pase 800 00 
AMOGUNE Clanned: FOPwlCOy jcccoscicceidede vecdecwedécsceesneves 9 69 
Amount claimed for Lumber, .....0.00. sesecoees sosccsces cooeee 4 50 
— allowed for expenses and work on Centre 
MPMI sacs sselecscasgns soceecerescedecseswagicetesece saseseseslesaesssese 130 12 
Beard ‘of Mr. Wade and family (four months, )... peevebcinene 150 00 
Provender for horses and servants, same time,.......... 25 00 
Hire of negroes for 1849, deducting expenses,........... 1,221 00 





Wet cavininntisntsd te. timasivendibtaloved $4,648 28 
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1850. 
Hire of negroes for 1850, deducting expenses, .........sssseeee seeees $1,410 00 
1851. 
Hire of negroes for 1851, deducting expenses.......c. .sseeeeee eeeceeees $480 00 
PRE ALINUOLG seuss. cccseecse caceescMh sesnacdes sccnesadconeeecuara cacewemetesiedies 70 79 
"BONG 55 .ccccssissecssdccceceosnta.stacesseauve careiecuncaeeiaal $550 79 
1852 
Hire of negroes, for 1852, deducting expenses, ........ mr eaceeeceedtaden $480 00 
Se TE WOR yee ccene Seccinies ssndsd iseasadse Sncdtalilanaonten tenbeleataaeiram 125 00 
TRO MU LCS sc cccseccs, scsvssocosens secee cess nese cscesisabeddacccusdaccuced atonement 125 00 
Ss ee, ON. BR, GIG) oc cect centr toners cenit rene qeenteleeiiana 88 00 
DOO sins asascan  chbnipay sepstiecsllennty aa mena $818 00 
1853 
Hire of negroes, deducting expenses, .........sssseecssssee coo teeereees $380 00 
1854. 
Hire of negroes, deducting expenses, ......... sssccseessessccees secevsees $395 00 
1855. 
Hire of negroes, deducting expenses,..-.-.+++.ssssesseeseecessseese sevens $400 00 
1856. 
Hire of negroes, deducting expenses, ......-cs-sesccees cocsereseeeee seeees $410 00 
1857. 


Hire of negroes, deducting expenses, ............ssseceeceeee:eseeeeceeeee P2I0 O00 


Settlement of accounts on the amounts found due by us. 





1849. 
Amount paid by PF. Li, Wadley ..0.cc cecsocase sscusisssscestones nemeecscagin $8,010 33 
Interest from the 1st June to Ist January, 1850,.........ceseee seeee 827 08 
$8,337 41 
Deduct: credite for 1849... cccosss coscee cccicecccnves seoaveate $4,648 23 
Retna FOR CARE: Cita dec ensensorecnenenensianhintwouniiie 189 79 4,838 02 
Balance due Ist January 1850, ..........6.ssccessee coeeee $8,499 39 


Interest for one year, to January Ist, 1851,........... 244 95 
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1849. 
Add amount paid in 1850,.........160sssesesss essessses oes $3,198 26 $3,744 34 
Interest for eleven months, sipanhnh aunaisideia sSpenanaainted 205 22 8,408 48 
$7,147 82 
Deduct credits for 1850, ...csssse ssssss scsesesee see sesseeees 1410 00 
Balance due Ist January, 1851, ...........ssssse seseeseee $5,737 82 
Interest for one year, to Ist January, IBBD,. sciscrees 401 54 
' $6,139 46 
Add amount paid in 1851, ............sssssseosee sereeeeee 1,399 90 
Faterest for seven Months, 2.0000 20.000 seveee cesses cocccoens 57 15 =1,457 05 
$7,596 51 
MPGANGE CREHIS TOP TOOT, ¢.ccosseccs cccscekcovesecde seeverese $550 79 
Beat PROD OL OWEU) cc coors ceccesecasolsswessisavesceselclevsesdceveus 1 25 552 04 
Balance due Ist January, 1852,............sss0cseeeeevees $7,044 47 
BS TREOCUNE TOE GUE FORT, 5c 0csin secrcsesaresscensceses eae 493 10 
$7,537 67 
Add amount paid in 1862, ....00 -scseserrs cersesese sensvones $550 00 
ES ANE ea a EET 28 00 578 00 
$8,115 57 
IE BITING GUI ince vince venevicen iorinnagienounnin $ 818 00 
RINNE ncenesin av-vecnsacdadvie stehuasees soscereeninn 11 88 829 88 
Balance due Ist January, 1853......... -sssseseescesceeee $ 7,285 69 
Interest from 1st Jan., 1853 to Ist Sept., 1857,...... 2,379 94 
Amount paid out in 1853,. a 1,012 64 
Interest from 11th Feb., 1853 to Ist ‘Sep.. ; ”1857,. sibdes 821 78 
Amount paid out in 1855, siilicelea ie tet abaiia was elie 130 00 
Interest from 1st Oct., 1855 to Sep. 1857-......060 + 17 44 
UN ce inne sie sededsaonins $11,147 44 
Deduct credits I sivit sancsis eieenecionatansineiinin $ 880 00 
RE cai ei Dap SSRN 395 00 
«“ AMR Cental nonmentiinien elim 400 00 
- . MOOMIRIOLY. sales tcaecocnctcecciexesees enc ccuaieues 410 00 
«“ A | I ese eel ties onetenes 275 00 
—— 1,860 00 
Balance due P. L. Wade, Sep. 1st, 1857,...... $9,287 44 
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This award was afterwards made the judgment of the Su- 
yerior Courts of Murray and Whitfield counties, by orders 
and decrees regularly had and taken in accordance with the 
terms and stipulations of the submission and rule of refer- 
ence aforesaid. 

At the April Term, 1858, of Whitfield Superior Court, a 
motion was made to set aside and vacate the judgment of 
the Court, making the said award the judgment of the 
Court, which motion was based upon the following grounds, 
to-wit : 

Ist. Because the arbitrators failed to comply with the 
statute laws of Georgia in such cases made and provided, 
and because of the copy affidavits of James Edmondson and 
Sarah A. Powell hereto attached, marked 1 and 2. 

2d. Because a capital mistake was made by the said arbi- 
trators, and acknowledged to one of the parties to said arbi- 
tration afterwards. 

3d. Because the arbitrators exceeded their authority in go- 
ing outside of the basis of submission, and in acting on mo- 
tives and making an award on matters not submitted. 

4th. Because there was no award made, according to the 
basis of submission, and the causes of difference which were 
submitted. 

5th. Because the calculations and the principles upon 
which interest was computed, were contrary to the law. 

The affidavit of James Edmondson referred to in the first 
ground of the motion, states: “That he, being very ill, was 
in the room but once, and then only for a short time, whilst 
the arbitrators were investigating the matters submitted as 
aforesaid, and that he has not seen or been furnished with a 
copy of the award made by the arbitrators.” 

The affidavit of Sarah A. Powell, referred to, states: 
“That she never signed, or authorized any one for her, to 
sign the submission, and that the reference of the cases to 
arbitrators was made without her knowledge or consent, and 
without consultation with her, and that she has never been 
furnished with a copy of the award.” 

Opposed to these affidavits was the affidavit of John W. 
H. Underwood, Esq., stating: ‘That he was one of the 
counsel of Mrs. Sarah A. Powell in the cases before stated, 
and that in addition to his professional obligation he felt 
great solicitude for the welfare of Mrs. Powell, and, owing 
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to the complicated character of the controversy involved in 
the cases, submitted to arbitration his judgment, as a lawyer, 
approved the reference, that he explained the whole matter 
to Mrs. Powell, giving her full information as to what mat- 
ters were to be submitted, the basis on which they were to 
be submitted, and to whom they were to be submitted, and 
that she not only did not complain of the reference, but fully 
approved it and gave her consent to it.” 

Pending this motion to set aside said award, and the order 
making it the judgment of the Court, the said Sarah A, 
Powell, by her trustee, James Edmondson, filed her bill in 
equity in Whitfield Superior Court, alleging: That she is 
a feme covert, and wife of Jacob S. P. Powell; and that on 
the seventh day of March, 1849, General James D. Erwin, 
of Barnwell District, in the State of South Carolina, execu- 
ted and delivered his certain deed, conveying to Peyton L, 
Wade thirty-three negro slaves, to-wit: Andrew, the elder, 
and Andrew, the younger; Rosey Ann, Lewis, Anthony, 
Prince, Cain, Becky, two Henrys, Sam, Jane, Nelly, Joe, 
Albert, Peggy, Eliza, Susan, Nero, Molly, Joel, Nancy, 
Georgiann, Mary, Abby, Nelson, Emma, Rufus, Dick, Frank, 
Lavina, Milzy and Lizzie, together with the future increase 
of said slaves, to be held by the said Peyton L. Wade in 
trust for the sole and separate and exclusive use of the com- 
plainant, for and during her natural life ; the said slaves, nor 
their labor or hire, to be subject in any manner whatsoever 
to the debts, contracts or agreements of the said Jacob S. P. 
Powell, the husband of the complainant. That the said 
deed of trust also stipulated, that the said Jacob S. P. Pow- 
ell should not exercise the slightest control, or take the 
slightest interest in the said negro slaves, and that, after the 
death of the complainant, the said negro slaves should be 
delivered to and become the absolute property of such child 
or children, as the complainant shall leave at her death, 
share and share alike; which trust the said Peyton L. Wade 
then and there accepted. That about the same time the said 
Peyton L. Wade received from Robert Martin, of the city 
of Charleston, a bill of sale for the following negro slaves, 
to-wit: Mingo, Delilah, Lovey, Sarah, Leah, Jetf, Henry, 
Barchell, Chesterfield, Julia, Cornelia, Reuben, Daniel and 
Sally, which negroes the said Martin had purchased for the 
use and benefit of the complainant, on the first Monday in 
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February, 1845, at a publicsale thereof by the Commissioner 
in Equity, and nconedl over to complainant on condition that 
she should pay the purchase money of said slaves out of the 
proceeds of her planting operations; that the amount due 
said Martin at the time of the execution of the deed of trust, 
as aforesaid, was about forty-seven hundred dollars; that the 
complainant reduced said sum by transfer of the ‘place on 
which she then lived, and by cash payments, to the sum of 
thirty-one hundred dollars; that by an agreement between 
the complainant and the said Peyton L. Wade, the said 
Wade paid the sum of thirty-one hundred dollars to the said 
Martin, and took a bill of sale of said last mentioned ne- 
groes to himself and in his own name, to secure the repay- 
ment to him of the said sum of thirty-one hundred dollars. 
That on the 11th day of April, 1849, an agreement in writing 
was made and entered into, by and between the said Peyton L. 
Wade and the said Jacob 8. P. Powell, in which it was re- 
cited: “That the said Wade had purchased of the said 
Powell seven negro slaves, to-wit: Dempsy, Henry, Bess 
and her three children, and Jim; and the said Wade had 
also purchased from Robert Martin, of Charleston, South 
Carolina, fifteen slaves, all of which were then the property 
of the said Wade.” That said agreement stipulated that the 
said Jacob 8. P. Powell should take the management of the 
said slaves and pay to said Wade the sum of fifty-eight hun- 
dred dollars by the first day of January, 1851, with ‘the law- 
ful interest thereon, from the first day of January, 1850 ; 
that if said Powell should fail to pay the said principal and 
interest during his life, all of said negroes should be liable 
and subject to said Wade for any balance due him; that in 
the meantime the said Powell should have no liberty to sell 
or dispose of any one of said negroes without said Wade’s 
express consent; that if any one else should, by contract 
with said Powell, control or attempt to control any of said 
negrocs without Wade’s consent, the said Wide should inter- 
pose his right in the premises, and that when all of said sum 
of money with the intercst thereon should be fully paid, the 
said Wade should deed and settle all of said negroes, and 
their issue and increase, on such person or persons as the said 
Powell might name, 

The bill further alleges: That at the time the said Wade 
paid to Martin the thirty-one hundred dollars aforesaid, the 
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complainant, through said Powell, her husband, placed in 
said Wade’s hands two promissory notes on James D. Erwin, 
payable to the complainant, for five hundred dollars each, 

given in payment for a tract of land sold by complainant to 
said Erwin. ‘That complainant, also through her said hus- 
band, turned over to said Wade -fifty-nine “pales of cotton, 

one thousand bushels corn, one hundred bushels of cow-peas, 
two four-horse wagons, six mules, one thousand peunds of 
bacon, five hundred pounds of lard, fifty-nine head of sheep, 
ninety-three head of hogs, two carriages, a large amount of 
plantation tools and a considerable quantity of other property, 
together with about twenty-four full working hands, all of 
which thesaid Wade kept, used and worked for his own use and 
benefit during the year 1849, and (with the exception of four 
of the negroes) also during the year 1850, and some of said 
negroes since that time, for none of which said Wade has 
ever accounted to complainant. That said Wade had com- 
bined with the said Jacob S. P. Powell and one Jesse Wade, 
to cheat the complainant out of the proceeds and revenues of 
her estate, by settling and paying off with complainant’s 
funds the private indebtedness, pretended or real, of the said 
Jacob S. P. Powell, and Jesse Wade to the said Peyton L. 
Wade. That the complainant had often called on the said 
Peyton L. Wade for an accounting and settlement, and was 
met only by propositions to discount and settle large claims, 
real or pretended, which the said Peyton L. Wade claimed to 
hold against the said Powell; that, abandoning all hope of a 
fair settlement with the said Peyton L. Wade, she filed a 
bill in chancery, in the Superior Court of Murray county, 
against the said Peyton L. Wade and Jacob S. P. Powell, 
and, also, a bill in equity, in the Superior Court of Whit- 
field county, against the said Jesse Wade, Peyton L. Wade, 
and Jacob S. P. Powell, calling on them for a full account- 
ing and settlement to and with the complainant in the prem- 
ises, and praying the appointment of a new trustee instead of 
the said Peyton L. Wade. That whilst these bills were pend- 
ing, the said Peyton L. Wade and the Solicitors of the com- 
plainant agreed to refer the matters in controversy in said 
bills to arbitration; that said agreement of reference was 
made without the knowledge, authority, approbation or con- 
sent of the complainant, and upon a basis unknown to com- 
plainant, and at variance with her wishes; that a rule or 
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order of Whitfield Superior Court was had and passed, re- 
ferring said cases according to the agreement, and that the 
arbitration took place on the first day of September, 1857, 
after which orders were passed by the Judge, at Chambers, 
confirming and carrying out the award made by the arbi- 
trators; that said award was made only upon the separate 
matters between Peyton L. Wade and Jacob S. P. Powell, 
who were co-defendants in the said bills in equity, filed and 
exhibited by the complainant, and did not touch and settle 
the matters of said bills. That James Edmondson, being only 
the next friend of the complainant, had no sufficient right or 
authority to sign and agree to said submission and basis of 
reference; that said arbitrators passed upon matters outside 
of the submission, and awarded to themselves five hundred 
dollars each, whilst they were attorneys in the cases referred, 
at a stipulated fee of one thousand dollars each; that said 
arbitrators and umpire exceed their authority by selling 
two or three of the complainant’s negroes to said Wade, for 
the purpose of paying the fees of said arbitrators, and that, 
too, without the consent of complainant or her next friend, 
and before the award was declared. That said arbitrators 
and umpire transferred and delivered to the said Peyton L. 
Wade sixteen valuable slaves belonging to the complainant, 
and herein before mentioned, to-wit: Mingo, Dinah, Lovey, 
Sue, Jeff, Leny, Rachel, Delilah, Ben, Prince, July, Henry, 
James, Reuben, Daniel and little Jim, worth in all twelve 
thousand dollars or some other large sum of money, and passed 
over to said Peyton L. Wade by the said arbitrators and um- 
pire to pay certain damages and accounts, pretended or real, 
which the said arbitrators found to be due by the said Jacob 
S. P. Powell to said Peyton L. Wade, which transfer was in — 
violation of the terms and stipulations of the deed of gift 
made by the said James D. Erwin, as aforesaid, and which 
was appended to the said bills in equity referred as afore- 
said ; that said arbitrators proceeded to charge the said Pey- 
ton L. Wade with the price of the said negroes so transferred 
by the arbitrators as aforesaid, and for cotton, and for a large 
amount of stock and articles of various sorts, and passed the 
same all to the credit of the said account which the said Pey- 
ton L. Wade had prepared against the said Jacob S. P. 
Powell individually ; that said arbitrators took no account of 
the sum due for the hire and labor of complainant’s negroes, 
VoL, XxxI—3, 
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when used by said Peyton L. Wade, as herein before charged 
and set forth; that the arbitrators allowed the said Peyton 
L. Wade compound interest on all of his said accounts and 
demands which he had preferred against the said Jacob S. P, 
Powell, and allowed no interest at all upon the amounts esti- 
mated as due the complainant for the use, hire and so forth, 
of her negroes, all of which will appear by reference to the 
submission, award, orders of Court, rule of reference, ete., 
which are made a part of complainant’s bill; that no copy 
of said award was ever furnished to the complainant, or to 
her said next friend, or to the said Powell; that complain- 
ant’s children, who are the remainder-men of said estate, were 
unrepresented in said arbitration. That no award was ever 
made in accordance with the submission and rule of reference, 
but that the said award is a mere settlement of their own pri- 
vate and individual accounts, between the said Peyton L. 
Wade and said Powell, and a conversion of sixteen of the 
complainant’s negroes to pay the private debts of said Powell; 
that the said award was placed on the minutes of Murray 
and Whitfield Superior Courts, in vacation, on the 18th of 
September, 1857, of which complainant had no knowledge for 
several months, and that, so soon as complainant could do so, 
after ascertaining what had been done, she instituted motions 
in the Superior Courts of Whitfield and Murray counties, to 
set aside the said award, and the orders confirming the same; 
that said motions are now pending and undetermined. 

The bill prays that the award may be set aside, annulled 
and vacated, together with all the orders of Court, or the 
Judge at Chambers, confirming the same; that said bills in 
equity may be reinstated and stand as they were before the 
submission was made; that an injunction issue, restraining 
the said Wade and Powell from selling or carrying away any 
of said negroes, and from wasting or disposing of any of the 
funds or property of complainant’s said trust estate ; that the 
defendants, Peyton L. Wade and Jacob 8. P. Powell, answer 
the bill; and for general relief. 

To this bill there was a demurrer filed for want of equity. 

The presiding Judge overruled the demurrer, and that de- 
eision is the error complained of in this case. 


WaRREN AKIN and T. R. R. Coss, for plaintiff in error. 
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A. R. Wrieut and Jacos S. P. PowE 1, for defendant 
in error. 


By the Court—Lyon J., delivering the opinion. 


James D. Erwin, the father of Mrs. Sarah Powell, the 
complainant in this bill, on the first day of March, 1849, 
conveyed to the defendant in the bill, in trust for Mrs. 
Sarah Powell and the wife of Jacob S. P. Powell, thirty ne- 
groes. The defendant accepted the trust and entered upon 
the performance of its duties. Subsequently, and on the 7th 
day of March, 1849, Jacob S. P. Powell conveyed to the 
defendant, Wade, seven negroes, in consideration of $2,000 ; 
afterwards, and about the last of March, 1849, one Robert 
Martin conveyed to defendant fifteen negroes, in considera- 
tion of $3,100 paid him by defendant therefor. These fif- 
teen negroes had been, previously, the property of Jacob S. 
P. Powell, but had been sold at sheriff’s sale, as the prop- 
erty of Powell, and bid off by Martin. The $3,100, paid 
by defendant for the negroes, seems to have been the amount 
that Martin had paid for the negroes at sheriff’s sale, and 
defendant advanced him the money and took the title to the 
negroes, for the benefit of Powell, so that Powell was to 
have the negroes when this advance was reimbursed by him, 
to Wade. On the 11th April, 1849, the defendant, Wade, 
entered into an agreement with Jacob 8S. P. Powell, in re- 
spect to these two last lots of negroes, in which the purchase 
of them by Wade is recited, and Wade agrees to let Pow- 
ell take possession and have the use of the negroes, he pay- 
ing interest on the amount then due by him to Wade, which 
is stated at $5,800; and whenever all that amount, principal 
and interest, should be paid, the defendant agreed to deed and 
settle all of said negroes and there issue and increase, as the 
said Jacob S. P. Powell should name. Now, it will be ob- 
served, up to this time, that the complainant had no title or 
claim, either equitable or otherwise, to these negroes or any 
part thereof; but so far as they were concerned, and the 
rights and debts growing out of the several advances, convey- 
ances and agreement, were all between the defendant Wade 
and Jacob S. P. Powell. The negroes of Mrs. Powell, men- 
tioned in her father’s deed for her use, were not involved in 
any of these transactions, advances or liabilities. 
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In January, 1851, defendant and Powell made a new ar- 
rangement, in respect to those negroes embraced in the agree- 
ment of the 11th of April, 1849, by which that agreement 
was cancelled, and defendant took eleven of the negroes and 
allowed Powell credit for them, at a price agreed upon between 
the parties. At that time there appears to have been a full 
settlement between them, of all matters, Wade allowing Pow- 
ell credit for all that he had received from him, in every 
form or shape, and charging him with all advances on ac- 
count of these negroes, advances made for support of family, 
purchases made for them, ete., and debts due by Powell to 
him otherwise; and after deducting from such balance, 
found them to be due by Powell to Wade, the price 
agreed upon for the eleven negroes, there was left still a bal- 
ance due to Wade, the defendant, of $3,698. As to this bal- 
ance, and the remaining negroes, Powell and Wade agree, 
that Powell have the thirteen negroes remaining, stating their 
names, and if he pays the said sum of $3,698, then due to 
Wade at the times agreed on in the written agreement, that 
the said negroes shall be Sarah A. Powell’s; and if he fails 
to make any of the payments, Wade to collect the whole 
amount out of the negroes. This is the first time the name 
of the complainant is mentioned in connection with these ne- 
groes. As to the negroes retained by Wade in that settle- 
ment, she never did have any connection with, in any way 
whatever, and, therefore, she could not call on the defendant 
to account as to them, or their hire, and her whole claim or 
interest in the remaining twelve depended wholly upon the 
payment to the defendant of the amount due on the negroes 
of $3,698 ; without the payment of that sum, she had no title 
to the negroes. 

On the 4th of November, 1851, the defendant enters into 
a new agreement, and this time the agreement is directly 
with the complainant, and Jacob 8S. P. Powell is a witness, 
in which it is stated that Wade, the defendant, owns the thir- 
teen negroes mentioned in the last agreement, and he agrees 
that complainant may work them with the trust negroes, (those 
she derived from her father) by paying to defendant $500 
on the 1st of January, 1852, and $2,700 in five annual in- 
stallments, the interest to be paid annually—in all $3,200— 
and if the said Sarah A. Powell paid said amounts, then the 
negroes to be hers, as the rest of her property is; if she does 
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not, then the agreement to be null and void, and defendant 
at liberty to make his money out of the negroés. 

The parties, subsequently, on the 7th of February, 1853, 
agreed that Wade would take a tract or settlement of land, 
in payment of the balance, provided it was delivered to him 
by the Ist of January, 1854. This was not done, but the land 
was sold before the time to some one else, and the debt due to 
Wade on the negroes remained as it was stated in the agree- 
ment of the 4th November, 1851. In addition to this debt, 
defendant accepted and paid a draft drawn for the benefit of 
the trust for $1,012 64. He also bought a note on Jacob S. 
P. Powell for about $2,000, for the sum of $400. These are 
the state of accounts and dealing between the parties as ex- 
pressed by their several written agreements, as well as I can 
state them, at the time the litigation commenced between 
them. ‘The whole of which, in detail, commencing at the be- 
ginning and coming down to the litigation, including all the 
different suits between the parties and the subject involved, 
were referred to arbitration “in order to settle the cases and 
all matters in dispute between the parties,” which agreement 
was made “as the basis of a compromise of disputes, for the 
putting an end to litigation.” And to effect this very desir- 
able object, the defendant waived, for that purpose, all past 
settlements, brought back all the negroes that he had bought 
from Powell, and put them into the possession of the arbitra- 
tors. ‘The arbitrators selected an umpire, went into an in- 
vestigation, agreed upon an award, reported it to the Court, 
and it was made the judgment of the Court. The complain- 
ant filed this bill to review that award and judgment, and re- 
verse and vacate it on various grounds of alleged error, which 
I will take up and dispose of in the order they are stated in 
the bill. Before considering the grounds of error, stated in 
the bill, I will notice a ground of error that does not appear 
in the Reporter’s statement : 

1. The defendant plead the award specially in bar of the 
complainant’s right to relief. That is, that the award so made 
was not the subject of review by this Court. The Court be- 
low, on demurrer to that plea, overruled it ; to which defendant 
excepted. We are clear, that the award and judgment made 
in this case on this agreement and rule of reference is not the 
subject of review, unless for fraud, which is not charged in 
this bill, for the reason that the tribunal that made this 
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judgment or award, was of the appointment of the parties to 
whom they had referred all matters between themselves, to 
be determined and settled according to their understanding 
of what is right and proper between the litigants. Such a 
judgment, so made, a Court of Equity has no power to review 
and correct its errors, if there be any, for the parties have 
agreed to abide by it. But as it was not necessary to put 
our judgment in this case on that ground, we did not do so. 

2. The first ground of alleged error is, “that the defendant 
and the solicitors of the defendant agreed to and did make 
the reference, without the knowledge, authority, approbation 
or consent of complainant, and upon a basis unknown to her 
and at variance with her wishes.” This is the charge, and, 
for the purpose of this motion, must be considered as true, 
although it is denied by a portion of her solicitors in the 
most emphatic terms; and we must say that the charge is a 
most extraordinary one, when it is understood that some of the 
negroes were taken from her possession and carried to the 
place where the arbitration was had, for that purpose only, 
and her husband and, I beleive, her son, then at the arbitra- 
tion as witnesses, and not one word heard at that time by 
way of objection from her. Be that as it may, we hold that, 
taking the charge as true, the fact is not such error as will 
avoid the judgment or award. It is within the scope of a 
solicitor’s or attorney’s power and duties to refer the matters 
in dispute or involved in litigation, which have been confided 
to their skill and management by their client, to referees or 
arbitrators, under the sanction and approval of the Court, for 
adjustment or arbitration, without the consent of his client. 
Watson on Awards, 49. Caldwell on Awards, 29 to 33. 
Kidd on Awards, 45 and 46. 1 Dall., 642. McCord Ch. R., 
406. Billing on Awards, 52. Filmer vs. Delmer, 3d Taun- 
ton, 486. And why should not this beso? An attorney 
may confess a judgment against his client, and this involves 
every thing. 

3. The next error alleged is, that the award was only made 
upon the saparate matters between her husband and the de- 
fendant, and did not touch the matters involved in the bill 
she had filed. This might be so, and no error, for the bill does 
not show how that fact prejudiced her rights. But it is not 
so, as the award itself shows. If the defendant had a right 
or interest that was not fully considered and settled by this 
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award, and most favorably for the complainant, as I shall 
endeavor to show in the conclusion, we have been unable to 
find it, and the complainant has not thought proper to point 
it out. 

4, A third error charged is, that James Edmondson was 
only a next friend, and had no sufficient right or authority to 
sign and agree to said submission and basis of reference. 
That he did sign it was not error, but strengthens the act of 
the attorney and solicitors. The joining of the two, we 
think, made the agreement perfect. We think it a little 
strange that the complainant should make the violation of his 
duty and her right, by the next friend, as a ground for set- 
ting aside the award ; and, to do so, makes her appeal through 
the same person as next friend. If he committed such gross 
breach of faith and duty to her, she ought to have withdrawn 
her confidence. 

5. A fourth ground of error is, that the arbitrators ex- 
eceded their powers under the rule of reference, by settling 
their own fees. If this was a good ground, it could only be 
to that extent—not to vacate the whole award. We do not 
think it is error. The statute of the State providing for 
these arbitrations gives to the arbitrators power to settle their 
fees; and, although this reference was not made under that 
statute, we think it a good rule and ought to be adopted and 
enforced by the Courts in arbitrations like this, outside of 
that statute, as the sense of the law on that subject. 

6. The next grounds of error are, that the arbitrators trans- 
ferred sixteen of her slaves to defendant to pay certain dam- 
ages or accounts, pretended or real, which the arbitrators 
found to be due and owing by her husband, Jacob S. P. Pow- 
ell, individually, to the said defendant, and the same was in 
violation of the terms in which said negroes, vested in her, 
that they should not be made subject to the debts of her 
husband. In making this charge, the complainant gives the 
names of the negroes and the title under which she holds 
them, referring to the agreements between the defendant and 
her husband, and herself, which I have heretofore stated, and 
making the exhibits a part of the charge. Take the whole 
charge together and it disproves itself. Not one of the ne- 
groes so transferred was the property of the complainant, 
nor subject to the trust or restrictions contained in the deed 
from James D. Erwin, her father, to her. On the contrary 
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the legal title to every one of these negroes was actually in 
the defendant, and was to continue in him until all the ad- 
vances made by him for the negroes, of principal and inter- 
est, were fully paid off, and in case it was not, that he should 
make the money out of the negroes; so that the arbitrators, 
instead of taking her negroes, only transferred to and vested 
in the defendant his own negroes, and at prices that were 
never contemplated when these agreements were made. There 
was no error in this. 

Another ground of error is, that no account was taken by 
the arbitrators, in the award, of the hire and labor of the ne« 
groes of complainant when used by defendant. It would be 
a sufficient answer to this ground that the bill of review does 
not state that it was made to appear to the arbitrators that 
any thing was due to complainant on this account. But we 
do not choose to meet it in that way. The award shows on 
its face that credit was given for every dollar of hire due by 
the defendant, and in such a way that complainant got the 
benefit of it to her separate use. 

7. The next ground is, that the arbitrators allowed to de- 
fendant compound interest; how, the bill does not show ; but 
the award shows that the rule of computing interest, adopted 
by the arbitrators, was that prescribed by statute—that is, to 
calculate interest on the principal up to the time a credit is 
allowed ; and if the credit exceeds the interest due up to that 
time, to add principal and interest together, deduct the credit 
from the sum total, and add interest on the balance to the 
next credit, ete.; but when the interest exceeds the credit, 
the sums were not added, but the interest continued on the 
balance, until a credit was reached that did exceed all inter- 
est, and then addition and deduction were made. This we 
understand to be the rule of computing interest under the 
statute, but this the complainant calls compounding. 

8. The next ground of alleged error is, that no copy of the 
award was furnished to the complainant, or her next friend, 
as was required by the Arbitration Act of 1856. To this we 
reply, that the award was not made under or in accordance 
with that Act, and is not necessarily to be governed by its 
provisions, especially in immaterial matters like that. 

9. Another ground of error is, that the children of com- 
plainant, who are remainder-men in said deed, were not made 
parties to said award. If they have any interest requiring 
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representation in the matters in controversy, we have not 
been able to see it. 

10. The next and last ground of alleged error is, that the 
arbitrators examined the defendant and her husband as wit- 
nesses in said investigations. We see no error in this. Be- 
sides, complainant does not show that either of them testi- 
fied to any fact that was untrue or prejudicial to her interest. 

11. We have thus gone over the whole of the alleged errors, 
and find that the arbitrators, even judging all their acts by 
the rules of law, as we would that of a Court, and there has 
been no error committed that could authorize this Court to 
review and reverse that judgment. But, looking at the case 
outside of the strict rules of Jaw, and outside of the necessity 
and importance of avoiding the mass of litigations that this 
award effects, and solely with reference to the interests of the 
complainant, ought this settlement of the controversy to be 
disturbed? When the defendant accepted the trust, com- 
plainant had nothing but the thirty negroes; he has received 
nothing from her, or her separate property, from that time 
until the present, except the use of a few of the negroes in- 
cluded in her father’s deed, during the years 1849 and 1850, 
and nothing from any other source, except some $304 
from her husband, which was passed at once to his credit. 

The defendant, in the meantime, advanced, out of his own 
means, largely for the support of the family of the complain- 
ant; bought and furnished in the same way, with his own 
means, and when the said Powell owed him largely, for a settle- 
ment of land for which he paid some $2,500 ; furnished them 
with every thing in the way of supplies for stocking and car- 
rying on a farm—all of which complainant has now to her 
separate use; and, in addition to all this, she gets by the set- 
tlement some seven or eight negroes added to her separate 
estate, all growing out of the advances made by defendant, 
and which he lay out of year after year, paying hire on the 
negroes for which he held the title, and which he had bought 
and paid for. And all the defendant gets in the return is 
simple interest on the advancement. The complainant’s sepa- 
rate estate has been largely benefited, and the defendant 
gets nothing. 

Take another view. Suppose we should vacate the award 
and send the parties back to settle their rights in the Courts, 
what would be the result? The title of defendant to the eleven 
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negroes, that he took absolutely from Powell in January, 1851, 

would be obliged to be sustained: there cannot be a shadow 
of pretence for setting it aside. Mrs. Powell had not the 
slightest interest in them nor never had, and as to Powell, 
there could be no excuse for setting it aside by him. Then the 
charge of the $3,200, which was admitted to be due by com- 
plainant on Ist January, 1852, on the other thirteen negroes, 
with interest, would necessarily have to be paid out of them, 

together with the $1,012, paid by defendant since for this 
trust. When these charges should be paid out of the thir- 
teen, how many of them would be left? Instead of getting 
seven or eight, as she has, in all probability she would have 

fallen in debt. Instead of being injured by this award, the 
complainant has been largely benefitted. She is the last per- 
son to apply to the Court to set it aside. There was no 
error, and the judgment of the Court below overruling the 
demurrer, must be reversed and the bill dismissed. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in overruling 
the demurrer to the plaintiff’s bill. The Court should have 
sustained the demurrer, and dismissed the bill. 





LEE vs. LEE. 


1 A demand once barred by the statute of limitations, and afterwards 
revived by a new promise, cannot be pleaded, at law, as a set-off to an 
action commenced during the existence of the statutory bar. 

2 The defendant, in an action at law, cannot plead, as a set-off to plain- 
tiff’s demand, a judgment existing against plaintiff, unless defendant 
had a legal title to that judgment when the action was commenced, 
even though he may then have had an equitable interest in it. 

8. In either case (above specified,) where there are peculiar equities be- 
tween the parties, such as, that the indebtedness of the defendant at 
law was created with reference to his demand against the plaintiff, and 
with the understanding that they should be included in a future settle- 
ment; and that plaintiff at law is insolvent. Equity will relieve the 
defendant by enjoining the action at law, and taking cognizance of the 
matters in controversy. 
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In Equity, in Troup Superior Court. Decision by Judge 
But, at Chambers, on the second day of February, 1860. 


Charles 8. Lee filed his bill in equity, in the Superior 
Court of Troup county, against Moses Lee, alleging: That 
in the years 1833 and 1834, and after that time, he paid off 
for his brother, the said Moses Lee, divers judgments, ob- 
tained in the Superior Court, and in the Justice’s Court of 
Greene county, Georgia ; that some of the judgments so paid 
off were obtained against the said Moses Lee alone, and some 
were obtained against the said Moses Lee, as principal, and 
the complainant, as security. That the compiainant also, at 
the special instance and request of the said Moses Lee, paid 
off divers notes, accounts, debts, bank drafts, ete., against the 
said Moses Lee, on some of which the complainant was se- 
curity for the said Moses Lee; that these debts, notes, ac- 
counts, bank drafts, ete., amounted in the aggregate to the 
sum of five thousand eight hundred dollars, or about that 
sum ; that, before that time, the said Moses Lee had been 
largely indebted to the complainant, but the same was dis- 
charged in property, delivered by the said Moses Lee to the 
complainant. That, afterwards, Francis H. Cone and others 
obtained judgments against the said Moses Lee, amounting 
to a large sum of money, and caused the executions issued 
therefrom to be levied on the property so delivered by the 
said Moses Lee to the complainant, whereby the complainant 
was compelled to, and did, pay off the judgments to save his 
property ; that said Moses Lee resisted the payment ofsome 
of these debts, on the ground that they were gambling debts, 
but, failing to sustain his defence by proof, judgments were 
obtained upon them ; that, being about to remove from the 
county of Greene, complainant engaged the Hon. Thomas 
Stocks to act as his agent in taking up these debts and judg- 
ments, and having them transferred to the complainant ; that 
said Moses Lee, being insolvent and unable to discharge the 
said liabilities, the complainant knew full well that he would 
have togrant to his brother long indulgence, which he was 
willing todo. That the said Thomas Stocks paid off and 
took up, as the agent of complainant, divers judgments and 
debts against the said Moses Lee, as principal, and the com- 
plainant and others, as security, but failed to have the entry 
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of payment by the complainant, as security, made on said 
judgments ; that said Thomas Stocks took up divers judg- 
ments against the said Moses Lee, which were transferred on 
separate pieces of paper; that the said Stocks, after exhaust- 
ing the funds left with him by the complainant, for the pur- 
pose of paying off said debts and judgments against the said 
Moses Lee, advanced of his own funds by way of a loan to 
the complainant (and which the complainant afterwards re- 
funded,) and had some of the judgments transferred to him- 
self, intending such transfer as a memorandum only of the 
amount so advanced and loaned to complainant, whilst the 
transfers were really intended for the complainant, and the 
ji. fas. were accordingly delivered by said Stocks to complain- 
ant, but without any written transfer of the same. That said 
Stocks made out and delivered to the complainant a list of 
the debts and judgments thus paid by him, as the agent of 
the complainant, as aforesaid, which the complainant still 
has in his possession, and which shows the amount to be as 
herein before alleged ; that the said Stocks, in taking the 
transfers aforesaid, took them of the fi. fas., whilst it was in- 
tended by the parties to be a transfer and assignment of the 
judgments from which the ji. fas. issued. That complainant 
kept all these judgments and other liabilities, until the judg- 
ments became dormant, having perfect confidence in his said 
brother, or, at least, not desiring to press him with the law; 
that after all the foregoing transactions, to-wit: some time 
in the year eighteen hundred and forty , the said Moses 
Lee was elected Clerk of the Superior Court of Troup county, 
and held the office for several terms, by means of which he 
acquired some more money than his immediate wants de- 
manded, and from time to time he advanced to the complain- 
ant sums of money for which the complainant gave his due 
bills ; that on or about the third day of February, 1845, for 
the sake of convenience merely, the complainant aggregated 
the amounts of said due bills up to that date, and gave his 
note to the said Moses Lee for twenty-four hundred and 
eighty-nine dollars and twelve cents cash borrowed, it being 
intended by complainant and understood between him and 
the said Moses Lee, that the amount of said note should be 
applied, on a settlement, to the debts held by the complain- 
ant against the said Moses, That the said Moses sub- 
sequently intermarried with the daughter of one John H. 
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Broughton, and received from him a considerable amount of 
property, which, however, was only a loan by the father to 
the daughter; that some time thereafter, the wife of the said 
Moses died, and the said Broughton, who was also the 
father-in-law of the complainant, brought suit against the 
said Moses Lee for the property so loaned, and the said Mo- 
ses, suspecting that the complainant did not take sides 
with him in said law suit against his father-in-law, became 
offended, and, whilst the complainant, then being a citizen of 
the State of Alabama, was on a visit to his said brother, he, 
the said Moses, deeming (as he said) all the debts held by 
complainant against him barred by the statute of limita- 
tions, instituted his action of debt and bail against the com- 
plainant, returnable to the February Term, 1851, of Troup 
Inferior Court; that complainant duly filed his answer and 
pleas to said action, proposing to set-off the aforesaid claims, 
held by the complainant against the said Moses. That, 
although the complainant did not, in his plea of set-off, set 
forth all the debts and judgments taken up and held, as afore- 
said, he did set forth more than sufficient to cover the amount 
of said note sued on in said action. ‘That, when said cause 
came on for trial, on the appeal, in the Superior Court of 
Troup county, the complainant proved the payment of said 
debts and judgments, as aforesaid, and proved the facts here- 
inbefore set forth about the transfers, and proved by the 
said Stocks that the judgments and debts paid off by him, 
were paid off as agent of complainant, and that they were 
transferred as aforesaid, for the reasons aforesaid, and that 
the judgments and debts really belonged to complainant, and 
also, proved by one Edward Broughton, that in the year 
1853, after said action was brought, that said Moses admit- 
ted to the complainant that he, the complainant, had paid 
the debts specified in the amended plea to said action, (a list 
of which was copied from the list furnished by Stocks, as 
aforesaid,) amounting to four thousand nine hundred and 
twenty-seven dollars and thirty-two cents; that it had never 
been repaid ; that it was still due, and he was willing to pay 
it. That, at the instance ‘of said Moses Lee’s counsel, the 
Judge presiding at the trial, ruled that the complainant 
could not set-off the claims and demands set forth in his 
pleas at common law, but that said demands, if available as 
a set-off at all, must be made so in a Court of Equity: 1. 
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Because the judgments were not transfered, and that if the 
transfer of the fi. fas. also carried with it a transfer of the 
judgment, yet the transfer being to Thomas Stocks, the legal 
title thereto was in Stocks, and not in the complainant. 2, 
Because the proof showed, that the new promise made by 
said Moses Lee, was made after the suit was commend 
and that, as the claims were barred by the statute of limita- 
tions at the time the suit was brought, no right of action or 
set-off existed at that time; that said cas@¢ was then contin- 
ued by the Judge to give the complainant an opportunity to 
file this bill. That the said Moses Lee is sued by the said 
John H. Broughton for nearly all, or at least for the larger 
portion of the property in his possession—the suit for which 
has been once tried and determined against the said Moses, 
and which is continued only in consequence of an appeal, en- 
tered by the said Moses. That said suit in favor of said 
Broughton is still pending on the appeal, besides which there 
are lar ge executions against said Moses, one of which is trans- 
ferred to one Jesse McLendon, for several thousand dollars, 
and complainant believes and states, that if the said Moses 
is allowed to prosecute his said action on said note to final 
judgment, he will force the money due thereon from the com- 
plainant, and the complainant will be unable to get the 
amount due to him by the said Moses, when he obtains judg- 
ments thereon, and would thus be defeated and deprived of 
his just rights, That complainant, being able to prove the 
facts set forth in his bill, does not ask a discovery from the 
said Moses, nor does he wish to trust his case and the rights 
involved therein, to the conscience of the said Moses, if for 
no other reason, because during the pendency of said action 
in favor of said Moses against the complainant, testimony 
by interrogatories has been actually manufactured in every 
particular, even as to the witness, and the commissioners and 
facts, and offered as evidence for the plaintiff: ‘That said 
Moses, when detected, pretended that the testimony was taken 
by his counsel without his knowledge, but still the said Moses 
was willing to use it, and when, at one time, it was ex- 
cluded on the ground that the interrogatories were defectively 
executed, the said Moses pretended to take them back for re- 
execution, and being, of course, unable to find either the wit- 
ness or the commissioners, actually folded up the old answers 
in a new envelope and had them returned as newly taken ; and 








he 


to 
i¢ 





ATLANTA, AUGUST TERM, 1860. 31 


Lee vs. Lee. 





—_— 





that for this and other reasons, complainant, by this bill, 
does not intend to make a witness cf the said Moses, a char- 
acter he has shown so much anxiety to assume. 

The complainant prays, in his bill, that the said Moses 
Lee may be required to account with him; and that theamount 
of the note sued on by the said Moses Lee may be credited 
on the sums due the complainant against the said Moses ; and 
that, until the hearing of this case, the said action at law in 
favor of the said Moses may be enjoined, and on the hearing 
he perpetually enjoined, and that the complainant may havea 
judgment against the said Moses for the balance due him over 
and above the amount of the note sued on, as aforesaid; and 
such other relief as the facts and circumstances of his case 
authorize and require. 

Moses Lee set up a demurrer to the bill on the grounds: 
Ist. That the complainant does not, by his bill, makesuch a 
case as entitles him to the relief sought by said bill. 2d. 
That complainant shows by his said bill, that he has an ade- 
quate and ample remedy at common law, and does not make 
such a case as authorizes the interference of a Court of Equity 
in his behalf; and 8d. That there is no equity in said bill of 
complaint. 

Upon this state of the case, the presiding Judge passed the 
following order, to-wit : 

“After carefully considering the facts stated in this bill, I 
am clearly of opinion that they give no jurisdiction to a 
Court of Equity. The claims ofthe complainant against the 
defendant are strictly /egal, and there is no reason, that I can 
perceive, why they may not be proven ina Court of lawas 
well as in equity. The bill itself disclaims any purpose of 
discovery from the defendant, and I can see no ground there- 
fore for the interposition of this court. It is, therefore, or- 
dered, that the demurrer be sustained, and the bill be dis- 
missed ; and that this order be entered of record on the Min- 
utes of Troup Superior Court as of the regular term; the 
Court having held the decision for further consideration.” 

To reverse this decision of the Judge, the writ of error in 
this case is prosecuted. 


B. H. H111, for the plaintiff in error. 


Buu & FERRELL, for the defendent in error. 
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By the Court.—JENKInNS, J., delivered the opinion. 


The judgment of the court below is placed upon the ground 
that the complainant’s demands are of a strictly legal char- 
acter, and may be proven as well ina Conrt of law as ina 
Court of Equity. The real question is, whether they may be 
established, by plea of set-off to the action pending at law, 
as well as by a proceeding in equity, engrafted upon that ae- 
tion. We regard the proposition of the Court below as an 
affirmation that they may. 

There are two classes of these demands, amounting in the 
aggregate toa large sum, the consideration of which will fur- 
nish a test of the correctness of this proposition. 

1. These are simple contract debts, barred by the Statutes 
of Limitations at the time defendant commenced his action at 
law against complainant, but revived pending that action by 
anew promise. 

The rule, strictly enforced at law, is, that the right of set- 
off has reference to the situation of the parties at the time of 
the commencement of the suit: 9th Ga. Rep., 594, sec. 4. 

The action at law between these parties was commenced 
after the bar of the Statute of Limitations had attached to com- 
plainant’s simple contract demands, and before its removal 
by the new promise. Consequently, at the commencement of 
the suit at law, complainant had no existing cause of action— 
no right of set-off quo ad these simple contract debts. 

2. These are judgments against defendant, purchased for 
complainant by an agent, with the agent’s money, (afterwards 
refunded by complainant,) the agent having in the first place 
taken an assignment of those judgments to himself, and hav- 
ing neglected, when re-imbursed his advances, to assign them 
to complainant, though regarding them as complainant’s 
property. 

To entitle him to set-off judgments, in an action at law, 
the defendent must show, first, That the judgments were in 
existence at the commencement of the action ; and, secondly, 
that he was either the plaintiff of record, or the assignee a 
that time; in other words, that he had a legal title to the 
judgments at the commencement of the action. The aver- 
ment is, that he had, then, only an equitable interest in them. 
The conclusion is, that he had not, as to this class of demands, 
an adequate remedy at law. 
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3. Has complainant a remedy in equity? It'is correctly 
insisted that equity, in matters of set-off, follows the law, un- 
less there be peculiar equities between the parties. Such 
equities will always induce its active interference, 

“Courts of Equity will extend the doctrines set-off, and 
claims in the nature of set-off, beyond the law, in all cases 
where peculiar equities intervene between the parties. These 
are so various as to admit of no comprehensive enumeration :” 
2d Story’s Equity, sec. 1437 a. 

“Courts of Equity, in virtue of their general jurisdiction, 
will grant relief in all cases where, although they are mutual 
and independent debts, yet there is a mutual credit between 
the parties, founded, at the time, upon the existence of some 
debt, due by the crediting party to the other. By mutual 
credit in the sense in which the terms are here used, we are 
to understand a knowledge, on both sides, of an existing debt 
due toone party, and a credit given by the other party, 
founded on and trusting to such debts as the means of dis- 
charging it:” 2d Story’s Equity, sec. 1435. 

The averments in the bill, disclose the following peculiar 
equities between the parties : 

1, That complainant interposed for defendant’s relief, when 
he was powerless to meet pressing demands, both parties un- 
derstanding that complainant, thus becoming the creditor of 
defendant, must necessarily wait long for repayment. 

2. The sums of money, from time to time advanced by de- 
fendant to complainant, (being the consideration of the note 
sued on at law,) were so advanced, in consequence of defend- 
ant’s indebtedness to complainant, with the understanding 
that the note in question was to be cancelled on a future set- 
tlement of such previous indebtedness. Indeed, equity may 
well regard those advances as partial payments on account of 
defendant’s indebtedness. 

3. The insolvency of the defendant, and the utter hope- 
lessness of complainant’s demand, unless set-off against de- 
fendant’s, if not an independent and peculiar equity in itself, 
greatly fortifies the other equities arising between the parties. 

4. If the averments in complainant’s bill be true, defend- 
ant is attempting to perpetrate a fraud, and that attempt it 
is the province of equity to thwart. 

Believing, therefore, that complainant has no adequate 
remedy at law, and that equity is competent to release him, 

VoL, xxx1—4, 
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we hold that the Court below erred in sustaining the demur- 
rer and dismissing the bill. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, thatthe judgment of the Court below be re- 
versed, upon the ground, that the Court erred in sustaining 
the demurrer and dismissing the bill, on the ground that the 
claims of the complainant were of a strictly legal character, 
and might have been insisted on at law as well as in equity, 





SHARMAN vs. MORTON. 


1. Pleas ofinfancy ; non est factum, and want of consideration in and to 
the note, or cause of action on which a judgment is rendered, are not 
proper replies to a suit on the judgment. 

2. A judgment of a sister State, authenticated according to the Act of 
Congress, is conclusive on the defendant as to all questions that he could 
have been heard on in the Court when and before the judgment was 
rendered. 

3. But the judgment does not preclude the defendant from pleading any 
special matter in avoidance of the judgment, such as fraud in its rendi- 
tion ; want of notice, ete. 

4. Being an attorney in the cause, does not render a witness incompe- 
tent, he not having testified to any fact derived from his client, or dur- 
ing the existence and by reason of the relation of client and attorney. 

5. When a new trial is moved for, on the ground of newly discovered evi- 
dence, and the facts expected to be proved constituting the newly dis- 
covered evidence, are stated in the affidavit of the witness, are strong, 
and the verdict rather preponderates against the evidences anyhow, a 
new trial ought to be granted, if the newly discovered evidence would 
completely turn the scale. 

6. When a suit is pending against two, one of whom is entitled to a good 
defence, and counsel is employed to file that defence, and a judgment 
is given, subsequently, on the agreement of the plaintiff's counsel, and 
the other defendant on indulgence to such other defendant, the agree- 
ment is a fraud on the other defendant, and does not bind him. 

7. When the presiding Judge, in the absence of the party for whom the 
motion for a new trial is made, has a doubt whether the additional evi- 
dence stated, is newly discovered, the Court ought to grant the Rule 
nisi, so as to give the party an opportunity to be heard on that subject. 
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8, When counsel for movant states, in his place, that the evidence is 
newly discovered, and the affidavit of the witness by whom the new 
facts are to be proved, states that he had not previously communi- 
cated the facts to him, this is sufficient evidence of its being newly dis- 
covered to authorize the Court to grant the new trial. 

9, The absence of counsel in attendance on the Legislature, and as a 
member thereof, is not a good ground of continuance. 


Debt on a Judgment in Troup Superior Court. Tried be- 
fore Judge BULL, at the November Term, 1859. 


William R. Morton instituted an action, in the Inferior 
Court of Troup county, against James Sharman and Cle- 
ment B. Sharman, composing a firm using the style of James 
Sharman & Co., to recover the amount of a judgment ob- 
tained in the Circuit Court of Russell county, Alabama, in 
favor of the said Morton against the said defendants. 

Clement B. Sharman, being the only defendant served, 
filed his plea to said action, under oath, alleging that he 
did not make the note (which was signed James Sharman 
& Co.,) on which the judgment sued on was founded ; and 
that he never had any notice of said suit, either by acknowl- 
edgement of service, or by being served with process by an 
officer ; that at the time said note was given, he was not of 
lawful age, and only attained his majority on the 28th of 
July, 1853 ; and that he never made any promise, either by 
himself or any one else by his authority, to the said Morton 
or any one for him. 

The case was carried to the Appeal Docket of the Supe- 
rior Court of said county, by consent; and when the same 
was called for trial on the appeal, B. H. Bigham, Esq., 
counsel for the defendant, moved to continue the case, on 
the ground that B. H. Hill, Esq., was the leading counsel 
of the defendant ; that although the said Bigham was first 
employed and had filed several of the pleas, yet he knew 
that the defendant looked, almost exclusively, to Mr. Hill 
to give direction to the case ; that in his absence and with- 
out his knowledge, the case had been appealed by consent of 
M. Hill, who had not told him the defence on which he re- 
lied ; that he felt unprepared to enter upon the defence with- 
out the presence of Mr. Hill; that he knew Mr. Hill left 
the court believing that the case was passed for the term, 
because just previous to his leaving the court, he had called 
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his attention to other cases in which they were mutually in- 
terested, and the conference closed byea remark that he 
could then return to Milledgeville, satisfied that none of his 
business would suffer, as nothing in which he was interested 
would come up, and that the showing for a continuance was 
not made for delay, (this being the first term of the case on 
the appeal,) but to secure the services of Mr. Hill. The 
presiding Judge qualified this part of the showing -by a cer- 
tificate, that the court had been informed by M. Hill that 
he should leave that case to be conducted by Mr. Bigham as 
the adverse counsel had refused to continne it, and that the 
Judge knew that Mr. Hill expected it to be tried ; that he 
had no leave of absence, and that it had been the invariable 
practice of the Coweta Circuit not to allow the continuance 
of any cause for absence of counsel, except for Providential 
cause, or necessary attendance on the Supreme Court, which 
practice was well known to the Bar of the circuit. Counsel 
for the defendant stated, as a further showing for a continuance, 
that the answers of Thomas J. Stevens to interrogatories 
taken out in said case had just been returned by mail, and 
were defectively executed, and the questions were not fully 
answered, and that the object of the testimony was to prove 
that the defendant had no notice of the suit in which the 
judgment sued on was rendered. Counsel for the plaintiff 
waived all exception to the execution of the interrogatories, 
and the presiding Judge, upon examination, deeming the in- 
terrogatories fully answered, overruled the motion for a con- 
tinuance, and ordered the trial to proceed, to which counsel 
for defendant excepted. 

Counsel for the plaintiff then moved to strike out the plea 
of non est factum to the note on which the suit in Alabama 
was founded, and the plea of infancy at the time the note 
was made. The court held that the pleas were not good as 
defences (in themselves,) against a judgment, but allowed 
them to stand as special pleas of facts tending to show that 
the defendant had uo legal notice of the suit, or that the 
judgment was obtained by “fraud ; ; and the defendant excepted. 

Counsel for defendant proposed to file the plea of nud tiel 
record, and also a plea, under oath, denying the partnership 
between James §. Sharman and the defendant Clement B. 
Sharman. The court allowed the first plea, but refused the 
motion to file the other as a legal defence, but allowed it for 
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the same purpose as the pleas of non est factum and infancy 
aforesaid ; and the defendant excepted. 

Counsel for the plaintiff then offered, in evidence, an ex- 
emplification of the record of the suit and judgment in Ala- 
bama, to the introduction of which counsel for defendant 
objected, on the ground that the exemplification was not 
sufficiently and properly authenticated, the Judge certifying 
that the attestation was in “proper form,” when it should 
have been, “due form of law ;” also, that the exemplifica- 
tion appeared to be mutilated and altered, and incomplete ; 
also,-that it showed that service was acknowledged, and proof 
of the execution of the acknowledgment was not made. 
The court overruled the objections and admitted the exem- 
plification ; and the defendant excepted. 

The plaintiff then closed his case. 

The defendant then introduced the following testimony, 
to-wit : 

A certificate made by the Judge of the Probate Court of 
Russell county, Alabama, stating that, after due and thor- 
ough search of the records of his office, he could find no 
record of any evidence of a partnership between James 
Sharman and Clement B. Sharman, either by the firm name 
of James Sharman & Co., or any other firm name. 

Also, an exemplification from the records of the Orphan’s 
Court of Chambers county, Alabama, showing that the said 
Clement B. Sharman was a minor on the 27th of February, 
1851, the date of the note on which the suit in Alabama 
was founded ; and also, that he was a minor on the 16th of 
March, 1852, the date of the acknowledgment of service in 
said Alabama suit, in which the judgment sued on, in this 
case, was rendered. 

Also, the answers of James Sharman to interrogatories 
taken out in said case, in which he testifies that the defend- 
ant, Clement B. Sharman, was born on the 28th of July, 
1832. 

The defendant also offered, in evidence, the answer of said 
James Sharman to one of the interrogatories, which answer 
was as follows, to-wit: “I heard McCoy, plaintiff’s attor- 
ney, say that he should not look to Clement B. Sharman for 
the judgment sued on. I had a conversation with McCoy 
about eighteen months ago, and I never heard of his being 
disconnected with the case.” To this answer, counsel of the 
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plaintiff objected, and the Court ruled out the answer; and 
defendant excepted. 

The defendant also introduced the answers of Robert J, 
Sharman, John R. Sharman, Richard Thurmond, and Har- 
riet Thurmond, taken by commission, all of whom testified 
that they are members of the same family of defendant, 
being his brothers and sister and brother-in-law; and from 
the family record, the defendant was born the 28th of July, 
1832. 

The defendant also read the answers of Thomas J. Ste- 
vens to interrogatories, who testified that he knew the hand- 
writing of James Sharman, but not of the defendant; that 
he had examined the orignal records of the suit, in which 
the judgment sued on was rendered, and service appears to 
be acknowledged by James Sharman, alone, in his own hand- 
writing, and that the name of the defendant, Clement B. 
Sharman, does not appear upon the records of said case, in 
the acknowledgment of service. 

The defendant introduced Joseph Boyd as a witness, who 
testified that he was acquainted with the hand-writing of the 
defendant, but is not acquainted with the hand-writing of 
James Sharman; that he examined, particularly, the papers 
of file in the Circuit Court of Russell county, Alabama, 
relative to the case in which the judgment sued on was ren- 
dered, and does not think that the acknowledgment of ser- 
vice in said case is in the hand-writing of Clement B. Shar- 
man. The signature of both names to the acknowledgment 
of service is in the same hand-writing, being “James Shar- 
man ; C. B. Sharman ;” that he first knew C. B. Sharman 
in March, 1852, and knows that he moved from Alabama to 
Georgia as early as the year 1852, and thinks it may have 
been as early as March of that year. 

John W. McGee testified: That C. B. Sharman married 
his daughter, and has resided in Georgia from July, 1852, and 
was back and forth to his house frequently before that time. 

Defendant then closed his testimony. 

The plaintiff, in rebuttal, offered in evidence the answers 
of L. F. McCoy to interrogatories, taken in said case, who 
testified: That he knew the firm of James Sharman & Co.; 
it was composed of James Sharman and Clement B. Sharman ; 
that he was plaintiff’s attorney in the suit in Alabama, in 
which the judgment sued on was rendered—that process in 
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said case was served by an acknowledgment of service and 
waiver of a copy on the back of the writ, to which the de- 
fendants signed their names in my presence; that Morton 
had no other suit against the defendants at that or any other 
term of the Cireuit Court of Russell county, Alabama, and 
that he, as attorney, commenced no other suit in favor of 
said Morton against said defendants, but did commence other 
suits against them in favor of Wiley, Banks & Co., and the 
defendants acknowledged service, as aforesaid; Clement B. 
Sharman pleaded infancy to said suit in favor of Morton, 
and that, previous to his filing the plea, the witness did not 
know that he was a minor, except from rumor; that he was 
a married man, and a business member of said firm of James 
Sharman & Co.; witness did not hear that he was a minor 
until after the acknowledgment of service ; that, upon motion 
to the Court, a guardian ad litem was appointed to defend 
him; finally, it was agreed by the plaintiff’s counsel and the 
defendants, that a verdict of the jury should be rendered 
against them, with a stay of execution for twelve months ; 
that there was no proof of C. B. Sharman’s infancy before 
the jury, and if he was a minor when the acknowledgment 
of service was made, the witness did not know it, except 
from rumor; that the plaintiff paid the witness his fee of one 
hundred dollars, and his connection with the case ceased, 
and the plaintiff employed other counsel; the witness has 
nothing to do with the case, and has no interest in it, except 
a desire, created by his former connection with the case, to 
see the plaintiff succeed in getting his money. 

Counsel for defendant objected to all of said testimony of 
McCoy, on the ground that the witness was attorney for the 
plaintiff in the case. 

The Court overruled the objection and admitted the testi- 

.-mony and defendant excepted. 

It was agreed that the Code of Alabama should be used as 
evidence by both parties. 

The evidence being closed, the Court charged the jury, 
amongst other things: 

That, in a suit on a judgment at law, whether of this 
State, or any one of the United States, the plaintiff makes 
out his case prima facie by introducing in evidence a proper- 
ly certified exemplification of the record of the judgment ; 
that it is a general principle that a judgment is conclusive be- 
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tween the parties to it; that the very object of requiring 
Courts to keep records of their proceedings is, that the re- 
cords may be a perpetual evidence of the facts determined 
between the parties. When a party has legal notice that a 
suit is pending against him, either by legal service of a pro- 
per officer, or by acknowledgment of service, he is bound to 
make all his defenses before final judgment is had, and if he 
does not, but slumbers over his rights, he is forever concluded 
by the judgment; that the law favors the vigilant, and not 
the sleeping; that it is the policy of the law that there 
should be an end to litigation ; so that, if a man is sued upon 
a note which he never made or authorized to be made, or if 
he was an infant at the time of the making of the note, or 
if he have any other legal defense, he must avail himself of 
it before judgment, or he cannot avail himself of it afterwards, 
If the note sued on is not his act and deed, he must plead it, 
and throw upon the plaintiff the burden of proving it; other- 
wise, if he has legal notice of the suit, and does not make his 
defense, he can take no advantage of it afterwards. If he 
is an infant at the time of giving his note, it is his privilege, 
by himeelf or guardian, to plead it; but he is not bound to 
plead it, and if he does not and suffers judgment to go against 
him, after he is of age, he is forever concluded by it. These 
are the general rules of law, but subject, like all other gen- 
eral rules, to various exceptions : 

1st. Where the defendant has had no legal notice of the 
suit against him, either by legal service, acknowledgment of 
service, or waiver of service, by pleading to the merits of the 
cause, he is not bound by the judgment, nay, the judgment 
itself is a nullity, whether the original cause of action be just 
or not. On the other hand, if he had legal notice, the judg- 
ment binds him, and no enquiry is allowable into the merits 
of the original cause of action. 

2d. So, if a judgment is obtained by fraud against a de- 
fendant, he is not concluded by it, and may defend himself 
ina suit on the judgment, by showing either that there is 
no such record, or by showing that he had no legal notice, 
or that it was obtained by fraud. For this purpose, evidence 
has been admitted upon the questions of infancy and partner- 
ship, as circumstances tending to show, either that the party 
had no notice of the suit, or that the judgment was procured 
against him by fraud, for the evidence contained in the re- 

















‘Ing 

re- 
ned 
it a 
sr0- 


he 
ded 
not 
ere 
on 
if 

or 


ds, 
it, 
er- 
his 
he 
xe, 


ist 
Se 


he 
of 
1e 
at 
St 
c+ 


ts 


1 
7) 


If 


is 


Ow 


. as £ 











ATLANTA, AUGUST TERM, 1860. 41 


Sharman vs. Morton. 











cord, of the fact of the defendant’s acknowledgment of ser- 
vice, may be rebutted by testimony aliunde, If you believe, 
from the testimony, that the defendant had legal notice of 
the pendency of this action, and that he became of age before 
the judgment, unless the judgment was fraudulently obtained, 
you will find for the plaintiff the amount of the judgment en- 
tered up, with interest on the principal sum, at eight per 
cent., and costs of suit. If, on the contrary, you believe that 
the defendant was not legally notified of the suit, or that the 
judgment was procured by the fraudulent contrivances, either 
of the plaintiff or James Sharman, the co-defendant in the 
record, you will find for the defendant, with cost of suit. 

To this charge, counsel for defendant excepted. 

The jury returned a verdict in favor of the plaintiff, for 
“One thousand and fifty-one dollars, with interest, at eight 
per cent., from date of the judgment in Alabama, and cost 


of suit.” 
Counsel for the defendant then moved for a new trial in 


‘said case on the following grounds : 


Ist. Because the Court erred in the decisions hereinbefore 
stated, as to the pleas of the defendant. 

2d. Because the Court evred in overruling the objections 
to the exemplification of the record from Alabama, and ad- 
mitting the same in evidence. 

3d. Because the Court erred in sustaining the objections 
of plaintiff’s counsel, to the testimony of James Sharman 
as to the declarations and sayings of L. F. McCoy. 

4th. Because the Court erred in overruling the objections 
of defendant’s counsel to the testimony of L. F’. McCoy, and 
in admitting the same. 

5th. Because the Court erred in charging the jury as here- 
inbefore set forth. 

6th. Because the Court erred in refusing to give the follow- 
ing charge to the jury, which was requested by the defend- 
ant’s counsel, to-wit : 

That the witness, McCoy, swearing to the filing of a plea 
in the case, and the exemplification showing none such, and 
no order to the effect that the plea might be withdrawn, 
either the record is incomplete, or McCoy is incorrect in his 
statement of facts, and that it will go to the credibility either of 
the record offered, or of McCoy. Ifthe credibility of the record 
is impeached, so as to satisfy the jury that the exemplification 
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tendered is incomplete or mutilated, then the plaintiff has 
failed to make out his case. If McCoy’s credibility is im- 
peached by the conflict, then the jury are bound to believe 
the witnesses relative to the acknowledgment of service. If 
the jury are satisfied that the note sued on was made when 
the defendant was a minor, for merchandise, and in trade, 
then the contract was void, especially if it is not made satis- 
factorily to appear that he got value for the note. That an 
infant cannot bind himself in a contract of mercantile part- 
ership, and cannot bind himself by any acknowledgment to 
a writ for the collection of debts, contracted for such partner- 
ship. That no valid judgment can be obtained, at common 
law, against an infant, in Alabama, unless he is defended by 
a guardian, appointed by the Court, and that even the ap- 
pearance of an infant in acase does not bind him ; the reason 
being found in the Code of Alabama, and in the tact that the 
infant is of tender years, and is not well acquainted with his 
rights. That, if the jury are of the opinion, that the paper 
produced as an exemplification of the judgment, is imperfect, 
incomplete, or-mutilated, then it does not give sufficient evi- 
dence of the judgment, and in that event the plaintiff fails to 
make out his case. That, if an infant is sued at common 
law, in Alabama, and, pending the litigation, (not being re- 
presented by any guardian,) moves away from the State, and 
afterwards becomes of age, he is not bound to return to the 
jurisdiction and plead to the suit; and when he does not do 
so, the judgment does not conclude him. 

7th. Because the jury found coutrary to the evidence and 
the charge of the Court. 

8th. Because the Court erred in overruling the motion to 
continue the case, made as aforesaid. 

9th. Because, since the trial of said case, the defendant has 
ascertained that he can prove by B. H. Baker, that in the 
year 1853 he was employed by James Sharman to defend, 
particularly for C. B. Sharman, the suit in Alabama, in which 
the judgment sued on was rendered, on the ground, that the 
said C. B. Sharman was under age at the time the note sued 
in said action, in Alabama, was executed ; and that a plea to 
that effect was filed and would have been made available, but 
for a compromise for indulgence, made by James Sharman ; 
that he was employed by James Sharman, and never saw or 
conversed with C. B, Sharman in relation to the case; that, 
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to the best recollection of said Baker, C. B. Sharman was not 
at Court when the case was tried ; that he has examined the 
signatures to the original suit in said case, and is satisfied 
said signatures are in the hand-writing of James Sharman, 
and not in that of C. B. Sharman; that he has seen James 
Sharman write frequently, and thinks he is acquainted with 
his hand-writing. 

Also, that he can prove by Miles Hill: That, since the 
trial of this case, he, the said Hill, went to Russell county, 
Alabama, and examined the records of the Circuit Court, 
and found thereon cases against James Sherman & Co., in 
favor of Howard Manufacturing Company, and J. 8. & L. 
Bowie, and Condict & Co., all of which were discontinued as 
to C. B. Sharman, except the last mentioned case, in which 
James Sharman was appointed guardian ad litem of C. B. 
Sharman; that, although he did not examine the records 
with particular reference thereto, yet he saw no plea of in- 
fancy, or order for withdrawing such plea, or an order ap- 
pointing a guardian ad litem in the case in favor of Morton ; 
that he looked at the acknowledgment of service and signa- 
tures thereto, and both are in the same hand-writing. 

Also, that he can prove, by the records of said Cireuit 
Court of Alabama, that there was a contest between the fi. fa. 
issued from the judgment sued on, and others, for the distri- 
bution of two thousand and eighteen dollars and seventy-five 
cents, in the sheriff’s hands, and that the Court ordered any 
balance of said sum, after paying off other liens, to be paid to 
the fi. fa. in favor of Morton ; and that he expects to prove 
that there was a balance left, and that it was paid to the 
Morton fi. fa. 

The facts of this last ground are verified by the affidavits 
of Miles H. Hill and B. H. Baker, and by the certificate of 
the Clerk of said Circuit Court of Russell county, Alabama. 

The defendant, also, files an affidavit, which was not before 
the presiding Judge when the motion for a new trial was 
heard, but which was before him when the bill of exceptions 
in this case was signed and certified, in which affidavit the 
defendant states : 

“That, at the time of the trial, he did not know of the 
existence of the facts verified by said affidavits and certificate ; 
that he has used all diligence to obtain evidence to establish 
his defense; that he has been, and sent others, to Russell 











44 SUPREME COURT OF GEORGIA. 





Sharman vs. Morton. 





county, to search for evidence, and that, if he had known 
that the said evidence was attainable, he would have availed 
himself of the benefit of it on the trial; that he believes he 
can obtain evidence in time for another trial of this case, 
showing that the judgment sued on is invalid and totally 
void as to him; that he has also learned, by hearsay, and 
expects to prove, that the record, exemplified and read in evi- 
dence in this case, was incomplete, and made so by the agency 
of L. F. McCoy, the witness who testified against him in this 
case.” 

The presiding Judge overruled the motion for a new trial, 
and this decision constitutes the error complained of in the 
record, 


B. H. Hitt & Biewaw, for the plaintiff in error. 
FERRELL & BULL, for the defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


1. This was a suit upon a judgment from the Circuit Court 
of Alabama. To this suit the defendant plead infancy at the 
time of the making of the note; that he did not make the 
note, and that he was not a partner of the firm of James Shar- 
man & Co., and had no interest in the note which was the 
subject of that suit. The Court held that these pleas were 
not proper replies to that action, and we concur with the 
Court in such ruling. Section 1, of the 4th Article of the 
Constitution of the United States, provides, that “ Full faith 
and credit shall be given in each State to the public acts, 
records and judicial proceedings of every other State, and 
that Congress may, by general laws, prescribe the manner in 
which such acts, records and judicial proceedings shall be 
proved, and the effect thereof.” And Congress, by an Act 
of 24th May, 1790, (Cobb, 275,) having provided forthe man- 
ner of authentication of such judicial proceedings, and so au- 
thenticated, that they “Shall have such faith and credit 
given to them in every Court within the United States, as 
they have by law or usage in the Courts of the State from 
whence the said records are or shall be taken.” 

2. The record of this judgment, having been authenticated 
according to the Act of Congress, the judgment was as con- 
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clusive against the defendant in the Courts of this State, as 
it would have been in the State of Alabama. If the defend- 
ant had notice of that suit, he was concluded as to all ques- 
tions made by these pleas: Mills vs. Duryee, 7 Cranch, 481 ; 
Hampton vs. McConnell, 3 Whea., 234. 

3. The defendant was at liberty to plead any special plea 
that would have avoided the judgment, such as that he had 
no notice of the suit, or that it was obtained fraudulently: 
Hunnivay vs. Stillman, 4 Cow. Reports, 292—and so the 
Court below held— 

4, The fact, “That the witness was an attorney for the 
plaintiff, in the suit in Alabama, in which the judgment was 
obtained, did not render him incompetent to testify in the 
cause, and he testified to no fact that he acquired from his 
client, or during the existence and by reason of the relation 
of client and attorney.” 

5. The newly discoverd evidence, on which the defendant 
asked for a new trial, was very strong. Baker, the witness 
by whom the facts are expected to be proved, states in his 
affidavit, that he was employed as an attorney by James 
Sharman, the other partner, to file the plea of infancy for 
this defendant to the suit in Alabama, and that he did file 
that plea to that suit. That he never saw this defendant, or 
conversed with him on the subject; that this defendant was 
not at the Court at which the case was tried, in Alabama, 
That the plea of infancy, filed by him, would have defeated 
the suit as to this defendant, but for a compromise, made by 
James Sharman with the plaintiff, “to give him indulgence.” 
If this is true,and the plea was withdrawn, in consequence of 
the agreement of the plaintiff, to indulge James Sharman, to 
which this defendant was not a party, this is such a fraud on 
the defendant as will vitiate that judgment as to him. The 
judgment was not that of the Court, but of the plaintiff and 
James Sharman, or rather by their consent. This testimony 
serves another purpose ; that is, to repel or rather explain the 
presumption arising from this clause of McCoy’s answer. 
“Finally, it was agreed by plaintiffs counsel and the defend- 
ants, that a verdict of the jury should be taken against them, 
with a stay of the execution of twelve months.” Baker’s tes- 
timony shows that Clement B. Sharman was no party to such 
agreement, although McCoy’s language might have and pos- 
sibly did create a different impression, The expression, 
whether accidentally or from design, was rather equivocal. 
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6. We are rather inclined to the opinion that the verdict 
is against the weight of the evidence any way. Doubtful, ag 
it was, we think this evidence would have completely turned 
the scale, had it been in. 

7. The only doubt about this ground is, whether the eyj- 
dence was newly discovered. Ifthe Court below had any 
doubt on this subject, the rule nisi for a new trial ought at 
least to have been allowed, so as to give the party time to 
file the additional affidavit. 

8. But, we think, the new trial ought to have been grant- 
ed. ‘The statement of connsel, in his plea, was very strong; 
this, and the statement of the witness in the affidavit, that 
he had not communicated these facts to this defendant previ- 
ously, were sufficient to warrant the Court in the conclusion 
that the evidence was newly discovered ; so a new trial must 
be granted on this ground. 

9. There is one other point, which I omited to notice in 
the proper place, and that was the motion to continue, on ac- 
count of the absence of Mr. Hill, one of the counsel, and the 
leading counsel, too, of defendant, from the Court, in attend- 
ance on the Legislature, as a member thereof. We think, 
the Court properly overruled the motion. This was not a 
ground of continuance. Counsel, who have engaged to per- 
form services for a client, to prosecute or defend his suit, 
must not assume new duties and relations inconsistent with 
the duty growing out of such engagement, and should he do 
so, the client must get new counsel, or do without him; his 
absence in attendance upon his new duties will not worka 
continuance of the cause; such has not been the practice of 
the Courts within our knowledge. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in refusing the 
motion for a new trial. The Court should have granted a 
new trial on account of the newly discovered evidence. 
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DAWSON vs. CALLAWAY. 


It is an extreme case, which will justify the Court in dismissing the plain- 
tiff’s case for not answering interrogatories, filed by defendant under 
the Acts of 1847 and 1850—especially where service has been made on 
counsel only—the party having removed beyond the jurisdiction of the 
State, and to parts unknown, before the filing of the interrogatories. 
It would be better, generally, in the first instance, to propose terms less 
stringent. 


Trover and Bail in Meriwether Superior Court. Decision 
by Judge BuLL, at the August Term, 1859. 


Edward J. Dawson instituted his action of trover and bail 
against James Callaway, for the recovery of four negro slaves. 
The action was made returnable to the February Term, 1849, 
of Meriwether Superior Court. To this action, the defend- 
ant filed his pleas of the general issue, and the statute of 
limitations. On the 24th of March, 1858, the defendant’s 
counsel filed in the Clerk’s office the following “interroga- 
tories to be exhibited to the plaintiff in said case, who resides 
without the limits of the county of Meriwether, from whom 
the defendant wishes a discovery, on oath, of material facts, 
to be read on the trial of said case, so as to enable him to 
successfully defend the same.” 

“Interrogatory Ist. Have you not conveyed all your in- 
terest in the property sued for in said action of trover, and 
to whom did you convey it? Please state the time you made 
the conveyance, and the consideration for which you made it ? 
Did you not convey all your interest in said negroes, before 
the suit was instituted against the defendant, and at what 
place did you make it, in what county, and in what house? 
Have you not stated, to divers persons, that you had no in- 
terest in said suit, and to whom have you so stated? Ifyou 
state you have conveyed all your interest in said negroes, 
was that conveyance in writing or not? If you did not con- 
vey all your interest in the negroes sued for, what portion 
7 you convey, and what portion did you reserve to your- 
self?” 
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Accompanying these interrogatories, there was a notice to 
the plaintiff, that they were filed in the Clerk’s office, “in 
accordance with the provisions of the statute in such cases 
made and provided, and that the answers of the plaintiff to 
said interrogatories would be required at the next term of 
said Superior Court, to be used on the trial of said cause on 
the part of the defendant.” Service of the interrogatories 
and notice was acknowledged, and copy and further notice 
waived, by Messrs. Adams & Knight, who signed the ae- 
knowledgment and waiver, as “attorneys for plaintiff.” 

At the August Term, 1858, the Court passed the following 
order in said case : 

“Tt appearing to the Court that interrogatories have been 
filed in the Clerk’s office, addressed to the plaintiff in said 
case, which were served on the 18th day of March, 1858; 
It is, therefore, ordered, that the plaintiff answer said in- 
terrogatories by the next term of this Court, or said case be 
dismissed.” 

The plaintiff, by order of the Court, acknowledged service 
of the interrogatories, the acknowledgment and service to 
take effect from the 26th of February, 1859. This acknowl- 
edgment was signed by B. H. Hill, plaintiff’s attorney. 

At the February Term, 1859, the following rule was taken, 
and served in said case, to-wit : 

“Tt appearing to the Court, that, at the last August Term 
of this Court, an order was had and entered on the minutes 
of this Court, requiring said plaintiff to answer interrogatories 
filed in said cause, by the present term, or that said case be 
dismissed, and said plaintiff, suggesting to the Court said 
order, was improvidently granted, and should be rescinded 
for the following reasons, to-wit : 

1. Because said order was granted after said cause had 
been disposed of for that term, and without notice to the 
counsel of plaintiff and after they had left the Court. 

2. Because said order was not procured by a rule nisi, and 
plaintiff’s counsel were not called on to show cause against 
the granting of said order. 

3. Because a copy of said interrogatories had not been 
served on the plaintiff or his counsel, and had only been 
served upon Messrs, Adamsand Knight, with notice that they 
were not counsel for the said plaintiff. 

4, Because the continuances in said case not having been 
exhausted, said order was premature. 
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5, Because said order, in the then state of the case, could 
only be passed by the consent of said plaintiff, or his counsel, 
which assent had not been obtained at the passage there- 


“Tt is, therefore, on motion of plaintiff’s counsel, ordered, 
that the defendant show cause, so soon as counsel can be 
heard, why said order should not be set aside and annulled 
on the grounds aforesaid.” 

On the hearing of said rule nisi, the Court ordered and 
adjudged, “ that the rule nisi be made absolute and that 
the case be continued by the plaintiff, and that the plaintiff 
answer the interrogatories, direct and cross, within ninety 
days after Court, and on failure so to do, to shew cause, at 
the next term of this Court, why said case should uot be dis- 
missed.” 

In answer to this order and rule nisi and for cause why 


_ gaid case should not be dismissed, B. Hill and B. H. Hill, 


counsel for the plaintiff, showed the following (the facts re- 
cited in the showing not being denied): 

Ist. The interrogatories sued out for the plaintiff by the 
defendant and calling on him to answer, whether he had not, 
since the commencement of said suit, transferred and assign- 
ed his interest therein, and to whom he had so assigned his 
interest, and requiring no other or further answer of any mat- 
ter or thing touching said case, are wholly irrelevant to the 
issue in said case, and the defendant does not claim or pre- 
tend that he is the purchaser of any such interest, or that he 
derives any claim or title to the property from any one being 
such purchaser, and the plaintiif, therefore, by his counsel, 
demurs to said interrogatories, and now moves to suppress 
and set them aside for the reasons aforesaid. 

2d. Said cause should not be dismissed, because the said 
plaintiff’s continuances are not exhausted, he never having 
had but one continuance, since said cause came back from the 
Supreme Court, and a new trial granted therein. 

3. And for further cause, and in order to show that the 
said plaintiff is not in contempt for not answering the said 
interrogatories, B. Hill, of counsel for plaintiff, states in his 
place professionally that, at the time said suit was com- 
menced, the plaintiff resided near the line of Meriwether and 
Talbot counties, in the latter county, and the said B. Hill 
and E. H. Worrill, Esq., were his attorneys in bringing said 
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suit and prosecuting the same ; that, when ‘eaid W orrill was 
promoted to the Bench, B. H. Hill took his place in the case; 
that, before this time, ‘the plaintiff removed to the State of 
Mississippi, and after such removal, corresponded, as re- 
spondent believes, mostly with the said Worrill ; that, about 
two years ago, respondent received a letter from the plaintiff 
inquiring about the progress of said cause, but has never 
since received any other; that respondent was never inform- 
ed or knew, until the last February Term of this Court, that 
the defendant desired to have the testimony of the plaintiff 
in said case; that shortly after the said last term, and as 
soon as respondent obtained a copy of the interrogatories (or 
it may have been the original), and having mislaid the plain- 
tiff’s letter, he applied to said Worrill to communicate with 
the plaintiff and get his answers to said interrogatories, which 
he promised to do; that respondent has since been informed 
by said Worrill, and believes it to be true, that since the last 
term of this Court, he, Worrill, wrote to the Postmaster at 
the former residence of the plaintiff, in Mississippi, and was 
informed that the plaintiff had removed to the neighborhood 
of Pontotoc, in North Mississippi, and that said Worrill cor- 
responded with the Postmaster at Pontotoc, and has since as- 
certained that that is not the plaintiff’s post-office or resi- 
dence, and that said Worrill nor respondent has not been 
able to ascertain the present post-office of the plaintiff, so 
as to communicate with him; that respondent was about to 
send a spceial messenger to the State of Mississippi for the 
answers of the plaintiff, and if it should be determined that 
said answers are material, respondent expects to be able to 
procure said answers by the next term of this Court. That 
respondent is satisfied that the plaintiff has no knowledge 
that said interrogatories are filed, and that on being notified 
of the same, he will promptly answer, and, as before stated, 
if said answers are adjudged material, respondent, as counsel 
of the plaintiff, expects to procure the same.” 

Upon hearing and considering this showing, the presiding 
Judge overruled the same, and dismissed the said case. 

The plaintiff excepted to this decision of the Judge, and 
prosecutes the writ of error in this case, to reverse that de- 
cision. 
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B. H. H111, for the plaintiff in error. 


DouGHERTY, for the defendant in error. 


By the Court—LuMPKIN, J., delivering the opinion. 


This was an action of trover, brought by Edward J. Daw- 
son to recover of James Callaway four slaves. 

In the progress of the case, interrogatories were filed by 
the defendant, to prove by the plaintiff that before, or since 
the commencement of the action, (there is some discrepancy 
in the record upon this point,) that he, Dawson, had parted 
with the title of the property. Service was acknowledged 
on the interrogatories on the 18th of March, 1858, by Adams 
and Knight, as plaintiff’s attorneys. At the August Term 
thereafter, an order was taken by the defendant’s counsel, 
that the interrogatories be answered by the next term of the 
Court, or that the case be dismissed. 

At the next term of the Court, which was in February, 
1859, the plaintiff moved to set aside the order of the pre- 
ceding term, as having been improvidently granted, on vari- 
ous grounds, which were set forth in the rule. The Court 
sustained the motion, vacated the order of August, 1858, but 
directed the counsel of plaintiff to acknowledge service then on 
the interrogatories, which was done. It was further ordered, 
that the interrogatories be answered within ninety days, or, 
on failure to do so, to show cause, at the next term of the 
Court, why the case should not be dismissed. 

At that term, the interrogatories being still unanswered, 
counsel for plaintiff showed for cause, why the case should 
not be dismissed: 1st. Because the testimony, if obtained, 
was not pertinent. 2d. That the plaintiffs continuances had 
not been exhausted, and until they were, he had the right to 
retain his case in Court, in order to obtain the testimony, if 
possible. 8d. Because he had exercised due diligence to pro- 
cure the testimony. 

The showing being deemed insufficient by the Court, was 
overruled, and the case dismissed; and this is the decision 
excepted to. 

Four Acts have been passed by the Legislature, authoriz- 
ing discovery to be had at common law. That is, to allow 











52 SUPREME COURT OF GEORGIA. 





Dawson vs. Callaway. 


either party to make his adversary a witness in the cause, 
The first was in 1847 (Cobb, 465.) By the terms of that Act, 
interrogatories were to be filed for the party, plaintiff or 
defendant, and if the Court was satisfied that the interroga- 
tories were material and pertinent, and such as the adverse 
party would be bound to answer on a bill for discovery in a 
Court of Chancery, the same were to be allowed, and an or- 
der passed requiring an answer in sixty days, and upon fail- 
ure to answer fully, the Court had the right to attach the 
party as for a contempt, dismiss his case, if plaintiff, or strike 
out his defense, if defendant, and award judgment as in case 
of default ; or pass such other order, as might, in the disere- 
tion of the Court, be deemed just and proper. 

The Act of 1850, amendatory of the Act of 1847, (Cobb, 
466) provides, that the order for taking the answer of the 
party, might be obtained in vacation as well as term time. 
The fourth section of the Act of 1850 declares that, when it 
shall be made to appear to the Court, that the time allowed 
for the answer to the interrogatories to come in, shall, from 
any cause, not be sufficient, the Court may allow such further 
time as the circumstances of the case may require. And it 
is worthy of remark, that by this Act, service was authorized 
to be made on the counsel of the absent party, which was 
done in this case—the plaintiff himself having left the country 
previously. 

I forbear to comment on the Acts of 1854 (pamphlet, p. 
50) and of 1857 (pamphlet, p. 56,) both amendatory of the 
Act of 1847, It is quite apparent, in this case, that the in- 
terrogatories were filed under the Acts of 1847 and 1850. 
If this be not so, then the defendant is wholly at fault, for, 
under the Acts of 1854 and 1857, it was his duty to sue out 
a commission and have the testimony of the plaintiff taken, 
and he has not taken the first step for that purpose. The 
interrogatories quietly repose in the Clerk’s office, where they 
were deposited by the defendant, or his counsel. It will be 
well for counsel to serutinize these different statutes care- 
fully. The acts of 1847 and 1850 are similar, as were the 
Acts of 1854 and 1857; but the two first are wholly unlike 
the two last. 

We do not deem it necessary to examine very critically 
whether the orders passed by the Court were in strict con- 
formity with the Acts of 1847 and 1850, and conceding that 
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the interrogatories were material and pertinent, still the 
question recurs—was the Court right in dismissing the case? 
It will be remembered that the plaintiff never has been 
served personally with these interrogatories. For ought that 
appears, he has no notice of them. His counsel have been 
making diligent inquiry to ascertain his residence, but have 
hitherto failed. Was this a bill in Chancery for Discovery, 
and the same diligence had been used to find the defendant 
to obtain his answer, would the Court allow the bill to be 
taken pro confesso? We think not; and yet that formality 
would fall far short of dismissing the action. Why not have 
put the plaintiff upon terms, as the Court was authorized to 
do by the Statute, either to concede the transfer of the title 
to the property in controversy, or have the action dismissed ? 
This would have been more equitable and proper. 

We think, the rule administered by the Court was too 
rigid, and that the time should have been enlarged, so as to 
have enabled counsel to have procured the answers of Daw- 
son. 


JUDGMENT.— Whereupon, it is considered and adjudged by 
the Court, that the judgment of the Court below be reversed, 
upon the ground that the Court erred in dismissing the plain- 
titf’s case. 
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KELLY & MITCHELL vs. MORRIS eé al. 


Equity will not, by injunction pendente lite, restrain a party in possession 
of property, purchased from one in peaceable possession, under a 
Sheriff's sale, in the use and enjoyment of that property, at the suit of a 
purchaser of the same property, from another, claiming adversely to 
the first vendor; complainant and defendant, each having been igno- 
rant, at the time of his purchase, of any title adverse to that of his 
vendor. 


In Equity, in Fulton Superior Conrt. Decided by Judge 
BULL, at the October Term, 1859. 


Alaxander Kelly and Pleasant A. Mitchell, prepared and 
presented to his Honor Orville A. Bull, the presiding Judge 
of the Coweta Circuit, their Bill in Equity, in which they al- 
leged: That in the year 1852, the Augusta, Atlanta and 
Nashville Magnetic Telegraph Company was incorporated by 
acts of the Legislatures of Georgia and Tennessee, and 
clothed by said acts of incorporation with power to construct 
a telegraph line from Augusta, in the State of Georgia, via 
Atlanta, to the city of Nashville,in the State of Tennessee ; 
that after said company was organized, it went on to construct 
said telegraph line, and, at great expense, completed the same 
in the year 1855; that the necessary expenditures for its 
construction were so heavy, as to exhaust all the money paid 
in by the subscribers and stockholders, and still leave the 
company in debt; that in order to raise funds to put the 
line in good order, and to pay off the indebtedness against 
it,a meeting of the stockholders was held on the 17th of 
October, 1854, at which it was resolved that Enoch R. Mills 
the President of said company, be authorized to borrow 
money for the use and benefit of said company, and to execute 
a mortgage or mortgages upon said telegraph line, to secure 
the payment of the sum so borrowed ; that, pursuant to the 
authority of said resolution, the said President, Enoch R. 
Mills, did borrow from Samuel Clark the sum of three hun- 
dred and sixty dollars, and from William Pybus the sum of 
twenty-five hundred dollars, and from Samuel Scott the sum 
of three hundred and seventy-five dollars, and executed mort- 
gages to the said persons upon the said telegraph line and its 
appurtenances, to secure the payment of said sums of money : 
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that said company failing to pay the said sums of money at 
the time the same was due and payable, the said mortages 
were, upon application of the mortagees, foreclosed by a 
decree of the Court of Chancery, of the county of Davidson, 
city of Nashville, and State of Tennessee, at the Novem- 
ber Term, in the year 1856, and by said decree, the said 
telegraph line and appurtenances, including the wire, posts, 
insulators, office furniture, and twenty-five telegraph instru- 
ments at the different offices of said company, and the right 
of way both in Georgia and ‘Tennessee, were all ordered to 
be sold; and in pursuance of said order and decree, the same 
were sold on the 30th day of August, 1856, in the city of 
Nashville, at public out-cry, to the highest bidder, at which 
sale James Kelly and William Kelly became the purchasers, 
at the price of thirty-five hundred and eighty-five dollars, 
they being the best and highest bidders. That by agreement 
between the plaintiffs in said decree and the said, purchasers, 
the said plaintiffs sold to the said James and William Kelly 
all their interest in said decree, and the same was transferred 
upon the execution docket of said Court, the said Kellys as- 
suming to pay the costs of the proceedings in said cases; 
that by a further decree of said Court, the title of the Au- 
gusta, Atlanta and Nashville Magnetic Telegraph Company, 
to all the property of said company in the States of Tennes- 
see and Georgia, to-wit: the wires on said line, the posts and 
insulators, the office furniture and twenty-five telegraph in- 
struments at the different offices, and the right of way afore- 
said, was divested out of said company and vested in the said 
James and William J. Kelly ; that Alvin D. Hammett, of the 
county of Cherokee, and John H. Glover, then of the county 
of Cobb, in said State of Georgia, but since deceased, both 
of whom were stockholders in said company, and represented 
themselves as holding large claims against said company, 
some of which had been reduced to judgment, were both pre- 
sent on the day of the sale aforesaid, or said Hammett was 
present at said sale, representing himself and said Glover, 
and then and there assented to the same, and agreed with 
the said James and William J. Kelly, that they, the said 
Kellys, should become the purchasers of said property at 
said sale, and take the same, discharged and free from any 
lien, which they, the said Hammett and Glover, might have 
on the said property by virtue of said judgment or other- 
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wise, and that they would take mortgages from the said Kel- 
lys upon that part of the property of said company within 
the State of Georgia, to secure them in the payment of their 
said claims; that, in accordance with such agreement, the 
said Kellys did become the purchasers at said sale, and did 
execute to said Hammett and Glover mortgages, as aforesaid, 
to secure them in their claims aforesaid, all of said claims 
being then and there added up and included in two notes, 
given therefor by one Charles C. Clute-—the note payable to 
said Glover being for the sum of eight hundred and fifty-five 
dollars and fifty cents, and the one payable to said Hammett 
being for thirteen hundred and sixty dollars and seventy-five 
cents; that, by virtue of the agreement and the execution of 
the notes and mortgages to said Glover and Hammett, as 
aforesaid, all the said property of said company became vest- 
ed in the said Kellys, discharged and free from any lien 
which might previously have existed against the same; that, 
on the 10th of May, 1859, the said James Kelly and Wil- 
liam Kelly, by their attorney in fact, Enoch R. Mills, sold 
and conveyed to the complainants all that portion of said 
telegraph line and property within the State of Georgia, to- 
wit: the wire, posts, insulators, office furniture and instru- 
ments in each office, and the right of way or franchise of said 
company for and in consideration of five thousand dollars 
paid therefor by complainants, being a full and fair price 
for the same; that said sale and conveyance, by the Kellys 
to complainants was by written deed, by virtue of which 
complainants became the lawful owners and proprietors of 
the said property so conveyed, and as such were entitled to 
the profits arising therefrom ; that complainants are inform- 
ed and believe that the said Alvin D. Hammett, and one 
Edmund J. Camp, of the county of Cobb, did, in the latter 
part of the year 1858, or the first of the year 1859, for the 
purpose of practising a fraud upon the bona fide owners of 
said telegraph line, procure the same to be levied on by 
virtue of sundry fi. fas., which, as complainants have been 
informed and believe, had been obtained and were in the pos- 
session of and under the control of the said Hammett at the 
time of the sale of the said telegraph line and other prop- 
erty of the said company, at the city of Nashville, under the 
decree aforesaid, and that said fi. fas. were included in the 
settlement, made at the time of said sale, and as complain- 
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ants are informed and believe, and charge were kept open, 
fraudulently, by said Hammett ; that said telegraph line 
and appurtenances, or a part thereof, was sold under said fi. 
fas., at sheriff’s sale, in several counties in the State of 
Georgia, and bought by said Hammett at a very small and 
inadequate price, by virtue of which purchase said Hammett 
assumed to be the true owner and proprietor of said line and 
property, and took possession of the same, well knowing that 
all the title to said property had been divested out of said 
Company, and vested in the said Kellys ; that the complain- 
ants have been informed and believe, that said Hammett has 
but recently sold all that part of said telegraph line, with 
its appurtenances, within the State of Georgia, to a company 
of gentlemen residing in Lynchburg, and State of Virginia, 
and has given them the possession thereof; that said com- 
pany consists, as complainants are informed, and believe of 
the following persons, to-wit: Dr. William 8. Morris,...... 
Crenshaw, John S. Langhorn and Charles Scott, who, after 
receiving possession of said line and property, delivered the 
possession of the same to Charles T. Campbell, of the county 
of Fulton, Augustus W. York, of the county of Cobb, and 
C. W. Presley, of the county of Cass, in said State of Geor- 
gia, and that said Campbell, York and Presley are now using 
and working said line, and all its equipments and appurte- 
nances, and receiving the profits of the same, and appropri- 
ating said profits to their own use, or to the use of the said 
Morris and his said associates, refusing to the complainants 
any and all control of said line and its fixtures, or any part 
of the profits thereof, which profits are of the monthly value 
of two hundred dollars, or other large sum; that the portion 
of the telegraph line and fixtures so used and controlled by 
the said Campbell, York and Presley, is worth the sum of 
two thousand dollars, or other large sum, of all which the 
complainants are deprived by the fraudulent conduct of the 
said Hammett and his confederates ; that said sale, by Ham- 
mett to Morris and his associates, was made for the purpose 
of carrying out the fraud, and to make it more difficult for 
complainants, to ferret out the same, and obtain their rights ; 
that said Campbell, York and Presley are men of very slen- 
der means, and wholly unable to answer to the complainants, 
in damages for the injuries which they have sustained and 
may yet sustain in the premises. 
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The bill prays a discovery as to the facts; an accounting 
as to the profits of the telegraph line and fixtures; an in. 
junction restraining further use of the line; and for general 
relief. 

When the bill was presented to Judge Bull for his sanction, 
he granted a rule nisi, calling upon the defendants to shew 
cause on the second day of the October Term, 1859, of Ful- 
ton Superior Court, or so soon thereafter as counsel could be 
heard, why the injunction prayed for in the bill should not 
be granted. 

At the time and place set apart for the hearing, the de- 
fendants appeared, and for cause, why the injunction should 
not be granted, shewed : 

First. The obligation and contract entered into by said 
Hammett and Clute, at the time of the sale in Nashville, 
Tennessee, showing that Hammett bound himself to transfer, 
assign and control the fi. fas., then owned by Hammett, to 
Clute so soon as Clute should pay all the notes which he 
then gave, as they become due. 

Second. The affidavit of Alvin D. Hammett to the same 
effect, and also that Clute had never paid one cent on the 
note, although all of them had long since become due, and 
were due when the telegraph line in Georgia was levied on 
by virtue of Hammett’s fi. fas.; that Clute is insolvent, and 
had gone to parts unknown, and that neither of the Kellys 
had ever paid anything on the notes, but refused to do so on 
application of Hammett’s attorney, who went to Tennessee 
for the purpose of collecting the money; that his said attor- 
ney returned from Tennessee and reported (as he believed, 
truly,) that the said Kellys were also insolvent, and did not 
expect to pay anything, either on their own or Clute’s in- 
debtedness to said Hammett. 

Third. That, according to the case made by the bill, the 
complainants have no title to the telegraph line, because the 
Chancery Court of the State of Tennessee had no jurisdic- 
tion to decree a sale of the line in Georgia, nor did the Mas- 
ter or Commissioner or Sheriff of Tennessee have any au- 
thority or power to sell, in Tennessee, the line and fixtures 
in Georgia. 

Fourth. That William S. Morris and his associates have 
the legal title to said telegraph line, being bona fide pur- 
chasers for a valuable consideration without fraud or notice of 
fraud. 
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Upon the hearing, the presiding Judge discharged the rule 
nisi, and refused the injunction, and it is to reverse this de- 
cision that this writ of error is prosecuted. 


Ezzarp & Co.uier, for the plaintiffs in error. 
Irwin & Lester, for the defendants in error. 
By the Court—JeENKINS, J., delivering the opinion. 


The first error assigned against the judgment of the Court 
below, is, “ ‘hat the Court erred in deciding that the pur- 
chaser at a sale made under a decree of a Court of Chan- 
cery, upon a bill filed in the State of Tennessee, for the pur- 
pose of foreclosing a mortgage upon the whole telegraph 
line and fixtures, furniture, etc., acquired no title to that por- 
tion of the said property lying in the State of Georgia.” 

This is an objection to the jurisdiction of the Court of 
Chancery in Tennessee. This point is not free from difficulty, 
arising chiefly from the meager statement of facts in the 
transcript. 

Unwilling to decide so important a question upon insuf- 
ficient knowledge of the facts involved, and, finding that the 
other question, raised by the defendants, in the Court below, 
as cause shown against the granting of the injunction prayed, 
must control our judgment, we pass at once to its considera- 
tion : 

The only other error assigned, is, that “The Court below 
erred in refusing to grant said injunction upon the facts 
stated in said bill, and the evidence exhibited.” This brings 
us to the consideration of the case upon its merits, as made 
in the bill, and we give the plaintiffs in error the benefit (for 
the purposes of the argument) of a concession of jurisdiction 
in the Court of Chancery in Tennessee. Plaintiffs in error 
claim under J. and W. J. Kelly, who purchased at a sale 
made under a decree of that Court. Defendants in error hold, 
under Hammett, who purchased, ai sheriffs’ sales, in the 
several counties in Georgia, through which the telegraphic 
line passes, and in which the “ fixtures, furniture,” etc., were 
found ; these sales having been made under certain common 
law judgments, obtained in Georgia, against the original 
company, in favor of Hammett and Glover, older than the 
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mortgage liens, under which J. and W. J. Kelly purchased, 
and of which Georgia judgments J. and W. J. Kelly had no. 
tice at the time of their purchase, Plaintiffs in error predi. 
cate their claim for relief, upon the averment of fraud, com. 
mitted by Hammett (representing Glover as well as himself) 
The averment is, that Hammett, being present at the sale un. 
der the decree in Tennessee, entered into an agreement with 
J. and W. J. Kelly, for himself and Glover, anterior to the 
sale, by which he bound them to accept in lieu of their judg- 
ment liens, the notes of one Clute, secured by mortgages of 
J. and W. J. Kelly, of so much of said telegraph Tine and 
other property as were in the State of Georgia, which notes 
and mortgages were actually given, and accepted by Han- 
mett. They further allege, that the subsequent sale of the 
property within the State of Georgia, under these identical 
judgments, was fraudulent and void as against themselves, 
who were innocent purchasers, without notice of these judg. 

ments. The defendants, in the Court below, incorporated in 
their response to the rule nisi, requiring them to shew cause 
why an injunction should not be granted, the affidavit of 
Hammett (who was not a party to the bill,) negativing this 
averment, and alleging, that by the agreement, ‘entered into 
at the time of the sale in Tennessee, aforesaid, he bound 
himself to transfer his judgment and fi. fa. to Clute, upon the 
payment, by Clute, of his notes so given—and he appends 
to his affidavit a copy of his said agreement. Further, he 
states, that at the time of the maturity of Clute’s notes, he 
was insolvent and had absconded without having paid any 
portion of them; that, after waiting a considerable time, he 
sent a special messenger to the Messrs. Kelly, to demand 
payment of Clute’s notes, that they declared themselves un- 
able to pay the notes, and did not expect to do so at any 
time—whereupon he, Hammett, proceeded to levy upon, and 
sell the property lying in Georgia. This affidavit and agree- 
ment were before the Court below, as a part of defendants’ 
response to the rule nisi, and came before this Court in the 
transcript of the record. 

There is something mysterious in Clute’s connection with 
the negotiation in Tennessee; but J. and W. J. Kelly, un- 
der whom plaintiffs claim, must have understood and adopted 
that connection, whatever it may have been. We must sup- 
pose them to have been cognizant at the time of Hammett’s 
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obligation to transfer those fi. fas. and judgments to Clute, 
upon the payment of his notes—and this is wholly incompat- 
‘ble with plaintiffs’ averment, that by the negotiation in 
Tennessee the judgments were considered satisfied, and were 
fraudulently kept open, and used subsequently. J. and W. 
J, Kelly, under such a showing, would not have been entitled 
to the relief asked, and the plaintiffs in error can be in no 
better condition. Defendants shewing upon this point was 
abundantly sufficient. It is insisted, however, that the sale 
by Hammett to defendants was intended to consummate 
and cover up his fraud, and that plaintiffs in error, being in- 
nocent purchasers, without notice of these judgments, are 
entitled to protection. There are several answers to this 
view : 

1. As already shown, the response to the rule nisi removes 
the imputation of fraud from Hammett, in the original trans- 
action ; and there was, therefore, no fraud to be averred or 
consummated by the sale to defendants. 

2. Although the chronological order of the events narrated 
by plaintiffs in their bill, is not very clear, we are constrained 
to infer from their statements that this property had been 
sold in Georgia by the sheriff, and purchased by Hammett, 
and had passed legally and peaceably into his possession, 
before plaintiffs purchased from J. and W. J. Kelly. The 
fact, then, that these vendors were not in possession of the 
property sold, was sufficient notice to put them on the alert, 
to stimulate them to diligent inquiry into these vendors’ 
title. 

3. The bill does not charge upon the defendants either 
participation in the alleged fraud, or knowledge of it, as 
charged to have been practiced by Hammett. It charges 
fraud, and knowledge of fraud, upon no person, except Ham- 
mett, who is no party to the cause. Its allegation is that 
the defendants purchased from Hammett, then in peaceable 
possesssion, under a purchase at sheriff’s sale. 

We think the position of defendants decidedly better in 
every point of view than that of plaintiffs in error—but if 
equal only, in other respects, by plaintiffs’ own showing, it is 
better in this, that defendants are in possession fairly and 
legally acquired. The Court below was, therefore, right in 
refusing the injunction. 
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JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af. 
firmed. 





HOBGOOD vs. MARTIN. 


1, Although the Court, in decreeing a settlement on the wife, duly at. 
tends to the interests of the children, and gives them an interest in the 
property, (provided the wife’s estate therein does not cease at her 
death); yet it does so only on the assumption, that the wife is anxious 
to provide for her children. 

2. Children have no independent equity of their own—their claim to the 
consideration of the Court is capable of being either expressly given 
up by the wife, or tacitly waived by her death without having asserted 
it. 

3. The right of the children attaches on the wife’s instituting proceedings 
for a settlement ; and, therefore, if she should die, while such are pend- 
ing, without expressly waiving her right, the children are permitted to 
enforce their claim by supplemental bill. 


In Equity, in FayetteSuperior Court. Decision by Judge 
Butt, on the 11th of May, 1860. 


This case came up, and was heard upon the following state 
of facts, as shown by the record, to-wit : 

Mary Ann Gausden, by her next friend, Jackson Martin, 
filed a bill in equity, in Fayette Superior Court, in which 
she alleged: That she was a feme covert, being the lawful 
wife of Jackson C. W. Gausden, and that, on the twentieth 
day of December, 1832, one Wright Martin, the father of the 
complainant, made and published his last will and _ testa- 
ment, by which he gave to each of his children, and to his 
wife, Nancy Martin, during her natural life, an equal share 
of his estate, and appointed his said wife executrix, and one 
Ephraim Pennington executor of his said will; that shortly 
after making said will, the said testator departed this life, 
leaving said wife and eight children heirs and distributees of 
his estate; that said estate was kept together, by the said 
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executrix, for many years after the testator’s death, and un- 
til about the year 18—, when said executrix departed this 
life, leaving the property of said estate, with its increase, 
yemaining in kind; that after the death of the executrix, and 
after the ‘said Pennington had been removed from his office 
of executor, James L. Hobgood and Jesse L. Blalock ap- 
lied for and obtained letters of administration de bonis non, 
with the will annexed, so far as the personal property of said 
estate was concerned, and also letters of administration so 
far as the real property of said estate was concerned, as the 
will did not convey the Jand, for want of the requisite number 
of witnesses; that before he had taken any other step in 
the said administration, the said Blalock was elected Ordi- 
nary of said county, and his letters abated, leaving the whole 
estate in the hands of the said Hobgood, where it still re- 
mains, except such portions as may have been advanced and 
paid out to the creditors and legatees of said estate; that 
said Hobgood now has in his Pens the sum of five thousand 
dollars, or other large sum, belonging to said estate, arising 
from the sale of the real and personal estate, and the hire of 
negroes, to one-eighth part of which the complainant is en- 
titled under said will, and to one-seventh part of which she 
js entitled, if Samuel Martin, one of the children of the testa- 
tor, who has died without leaving wife, child or children, and 
without a will, received, by way of advancement, an amount 
sufficient to cover the share to which he is entitled under said 
will; that on the 3d and 5th days of May, 1854, the heirs 
of said estate, being all of full age, according to the terms 
of a written agreement, divided all the negroes of said es- 
tate, except one negro woman, by the name of ........., born 
on the last day of the division ; that, by said agreement, one 
share of said estate was to be left in the hands of the ad- 
ministrator, as the part to which Samuel Martin is entitled, 
unless advanced sufficient to cover his share, and that neither 
share was to be considered as delivered, or the assent of the 
administrator as given, until receipts were passed; that said 
administrator still holds and retains possession of the part 
and share to which complainant is entitled, consisting, as 
she is informed, of one negro man by the name of Randall, 
about 40 years of age; Eady, a woman about 30 years of 
age; Jim, a boy about 6 years of age; Frances, a girl about 
6 years of age, and William, an infant child ; that said ne- 
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groes are still in the possession of the said administrator and 
have never been, in any way or manner, reduced to posses- 
sion by the husband of complainant; that the said share 
of said estate to which the complainant is entitled, is all the 
property or means she or her husband has to support, maintain 
and educate their two children ; that her said husband, with 
whom she is now living, is hopelessly insolvent, and is the 
unfortunate victim of intemperance, which causes him to 
Jead an idle, immoral and profligate course of life, and makeg 
him the easy dupe of designing persons, who complainant be- 
lieves will get from him, without consideration, all of said 
property, if he is allowed to acquire the title thereto, by re- 
ducing the same to possession, and that complainant will thus 
be left without the means of support, and be deprived of the 
means of supporting, maintaining and educating her said 
children ; that said share of complainant is now in the hands 
of said administrator, free from all incumbrance and subject 
to be turned over to such person as the Chancellor may ap- 
point to receive the same in trust for the benefit and support 
of the complainant and her family; for which purpose she 
filed said bill. 

The complainant prays, by her bill, the defendant’s an- 
swer as to the facts; and that he may account for her full 
share of said estate, and deliver the same to a trustee to be 
appointed by the Chancellor, to be, by such trustee, held and 
appropriated to the sole and separate use and benefit of the 
complainant and her children ; and that her husband inay be 
enjoined from receiving said property, or, in any way, re- 
ducing it to possession ; and for general relief. 

Pending this bill, and before any decree, either interlocu- 
tory or final, was passed or rendered therein, the complain- 
ant died, leaving three children, to-wit: Nancy Jane Gaus- 
den, William H. Gausden and Camilla Gausden, of whose 
persons and property Jackson Martin applied for and ob- 
tained letters of guardianship, and, as guardian of said mi- 
nor children, filed his bill in equity, in Fayette Superior 
Court, alleging the facts contained in the former bill of the 
said Mary Ann Gausden, and that she had died without re- 
ducing said property to possession, and that her said husband 
had not reduced the same to possession, and that he had ob- 
tained the guardianship of said children, and that a portion 
of the property was then levied on by virtue of a fi. fa. from 
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Fayette Superior Court, in favor of Austell & Camp, against 
the said Jackson C. W. Gausden, and would be sold, unless 
restrained and prevented by the process of the Court. 

This bill prays the defendant’s answer as to the facts stated 
in the bill, and that the further progress of the fi. fa. of Aus- 
tell & Camp be enjoined ; and that the said Jackson C. W. 
Gausden be restrained from reducing the property to posses- 
sion; and that the administrator may account with and de- 
liver to complainant all of said estate to which the said Mary 
Ann was entitled in her life time, to be by him used and con- 
trolled for the sole use and benefit of his said wards ; and for 
general relief. 

To this last bill there was a general demurrer filed, alleg- 
ing a want of equity. 

After argument had, the presiding Judge passed the fol- 
lowing order and judgment, to-wit: 

“ According to the practice of the English Chancery Courts, 
when a bill of this kind was filed, the Court granted a de- 
eretal order, requiring the husband to appear before the mas- 
ter, to make proposals of settlement, and if the wife died be- 
fore the order, no right survived to the children. But if she 
died after the order, this right survived. In this State, we 
have no such practice, and to make the rights of the children 
depend on a proceeding which cannot take place, would be to 
defeat their claim entirely. As this is a new question of 
practice in England, and believing that the rule ought to be 
so modified to suit our own practice, as not to defeat the 
claims of the children, it is ordered that the demurrer be 
overruled.” 

To this order and judgment the defendant in the Court be- 
low excepted and now asks that it may be reversed. 


A. W. Strong, for the plaintiff in error. 

M. M. TrpwE tt, for the defendant in error. 

By the Court—Lumpx1n, J., delivering the opinion, 

The question in this case is one of interest and new in this 
4 Ann Gausden filed a bill in behalf of herself and 


children against the administrator de bonis non cum testa- 
Vou. xxx1—6, 
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mento annexo of her deceased father, Wright Martin, pray. 
ing that certain property bequeathed to her by her said father, 
and not reduced to possession by her husband, be set apart 
for the support of herself and children. 

Pending the bill, and before any order, interlocutory or 
final, had been passed, the complainant died. A Supple 
mental Bill was filed by the children praying that the prop. 
erty in question, and alleged to be still in the hands of the 
administrator, might be set apart for the maintenance and 
education of the children. A general demurrer, for want of 
equity, was filed to the bill, and overruled; and the point 
presented for adjucation is: does the wife’s right in equity 
to a settlement survive to her children, she dying pending 
the bill? 

By the practice of the English Chancery Court, where 
such a bill was filed, the Court granted a decretal order, re- 
quiring the husband to appear before the master and make 
proposals for a settlement; and if the wife died before the 
order, the weight of authority, in that country, is, notwith- 
standing decided cases to the contrary, no right survived to 
the children ; aliter, if she died after the order. (Chauncey’s 
Rights of Women, Chap. vii., p. 532.) 

In this State, we have no such practice as that adopted in 
England. Would it be right to cut off children after the 
death of their mother, from a provision out of her unsettled 
equitable portion, for want of such decretal order? We 
think not. And, believing that some rule ought to be adopt- 
ed, founded on principle, and in accordance with the organ- 
ization of our own judiciary, we affirm the judgment rendered 
in this case. 

This doctrine is very fully stated by Mr. Hovendon, in his 
Treatise on Frauds. He says: “The claim of children to 
have a settlement made on them out of their mother’s equit- 
able property is entirely dependent upon her living up to 
the period of a final decree for a settlement upon her and her 
issue; a decree that the husband should lay before the master 
proposals for such a settlement, will not establish the claim 
of the children, which may be disappointed by the mother if 
she see fit to come into Court and give up the property. The 
right of the children, in such case, can only arise out of con- 
tract or final decree. 

“But if the mother die, after a proposal for a settlement 
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js directed, without having waived the benefit thereof, then, 
although such settlement was not completed in her lifetime, 
the husband will be bound by the proposal, as well as his 
assignees—for the right of the wife does not depend upon a 
decree or order; her equity attaches at the same time with 
the jnrisdiction of the Court; and, when once a bill has been 
filed in her behalf—though she should die before any answer 
is put in—yet, if she has not waived her equity, her children 
‘will have an immediate right to the provision—which their 
mother could have required, if she had lived.” (Two vol- 
umes in one, p. 79.) 

Thus it will be perceived, that, according to Mr. Hovendon, 
the right of the wife does not depend upon the decretal order, 
but her equity attaches with the jurisdiction of the Court— 
that is, when the bill is filed; and that the rights of the chil- 
dren, who claim through her, and not as an independent and 
substantial right in themselves, will not be lost by the death 
of the mother—she not having waived her right. 

And Lord Chancellor Eldon, in the case of Murray vs. 
Elibank, (10 Ves. Chan. Rep., 83,) in referring to the case 
of McCauley vs. Phillips, decided by Lord Alvanley, re- 
marked: “I should have supposed that a decree made in the 
cause proceeded upon the right or equity in the wife at the 
filing of the bill; for decrees are only declarations of the 
Court upon the rights of the parties, ‘when they begin to sue.’ 
The wife is entitled to call for a declaration; that she then 
had a right to a provision for herself and her children.” 

Mr. Justice Story states the doctrine thus: “The equity 
of the children is not one to which, in their own right, they 
are entitled. It cannot, therefore, be asserted against the 
wishes of the wife, or in opposition to her rights. ‘The Court, 
in making a settlement of the wife’s property, always attends 
to the interests of the children ; because it is supposed that, 
in so doing, it is carrying into effect her own desires to pro- 
vide for her offspring. But if she dissents, the Court with- 
holds all right from the children. But the right of the chil- 
dren to the benefit of a settlement attaches upon the wife’s 
filing a bill for that purpose ; and if she should die pending 
the proceeding, without waiving the right to a settlement, the 
children may, by a supplemental bill, enforce their claim:” 
Stor. Eq. Jur., sec. 1419. 

And for the principle thus broadly asserted by Mr. Justice 
Story, numerous English cases are cited. 
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We feel authorized, then, to hold that the right of the 
children attaches upon the filing of the bill by the wife iy 
her lifetime; and that her subsequent death will not defeat 
the claims of the children. And this appears to be the prin- 
ciple upon which the doctrine rests. If the wife die without 
asserting her right, she is supposed to‘have waived it for the 
benefit of her husband~~and this she may do in England, 
even after the decretal order is passed. But having once 
asserted her right, the jurisdiction of equity attaches, and 
it will be exeeuined for the benefit of the children, although 
the wife die before a final decree is rendered. If this is not 
so, then it will be perceived that children in this State are in 
a worse condition than in England. For there, their right 
is fixed by the decretal order, “unless waived expressly by the 
mother afterwards ; and it is not suspended upon the death 
of the mother, until a final decree, as is contended for by 
counsel for the plaintiff in error, in the case here. 

It is argued that it interferes with the statutory privilege 
of the husband, to acquire, by administration, the right to 
recover and hold, without being subject to distribution, all the 
rights and credits of his deceased wife. But he takes this 
right subject to all the incidents resulting from the wife’s 
equity. After a decretal order in England, the husband could 
not, upon the death of the wife, exclude the children by ad- 
ministering upon the wife’s estate; and if their right here at- 
taches upon the filing of the bill by their mother, this is not 
such a right in his wife as he could be entitled to recover for 
his own use. 

The doctrine of a wife’s equity to a settlement, as against 
her husbaud, his creditors and assignees, is comparatively 
modern in Georgia. Its enforcement was unknown in prac- 
tice when I came to the bar. The case before us is another 
step in the right direction; hence, we desire to see it estab- 
lished upon a firm foundation. We doubt not it will com- 
mend itself to the favor of the public, as well as of the pro- 


fession. 


JUDGMENT.— Whereupon, it is considered and adjudged by 
the Court, that the judgment of the Court below be affirmed. 
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DAVIS et al., vx. THE BANK OF FULTON. 


1. The charter of a bank, granted by Act of the General Assembly of 
Georgia, is a Public Act, and Courts must take a judicial cognizance 
of it, in all cases, without having been specially given in evidence. 

9, Where a clause in a bank charter authorizes the joining in one action 
of all parties, to a note or bill given to be negotiated, or actually ne- 
gotiated in that bank, such joinder is proper. 

3. Such a clause in a bank charter is not unconstitutional, because not 
expressly recited in the title of the Act of incorporation. 


Assumpsit, in Fulton Superior Court. Tried before Judge 
Butt, at the April Term, 1860. 


The Bank of Fulton brought an action in Fulton Superior 
Court against James C. Davis, as drawer and endorser, and 
Williams, Rhea & Company, as acceptors, to recover the sum 
due on a bill of exchange, drawn b¥ James C. Davis, ad- 
dressed to the said Williams, Rhea & Company, and accep- 
ted by them. 

The defendants pleaded to said action: The general issue; 
payment; set-off ; misjoinder of parties defendant; and that 
there was no such bank as the Bank of Fulton. 

On the trial in the Court below, the plaintiff introduced in 
evidence the bill of exchange sued on, which was read to the 
jury without objection. 

The plaintiff, also, proposed to prove, that the bill of ex- 
change sued on, was presented to the makers, and payment 
demanded and refused, and notice to the endorsers, which 
testimony was objected to by defendants. The objection 
was overruled and the testimony admitted, and the defend- 
ants excepted. The plaintiff then closed his case. 

The defendants’ counsel then moved the Court for a non- 
suit, as to the endorser, on the following grounds: 

Ist. Because the plaintiff had sued as a corporation, and 
there was no proof of such corporate body capable of bring- 
ing this suit. 

2d. Because the bill of exchange, read in evidence, showed 
that it was made for the purpose of being negotiated, and 
was actually negotiated at a chartered bank, and as such, 
the drawer, endorser and acceptors could not be sued in the 
same action, and that they were improperly joined as defend- 
ants in this case. 
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3d. That the 11th section of the Charter of the Bank of 
Fulton is void, as it contains matter different from what is 
expressed in the title of the Act incorporating said bank, 

The presiding Judge overruled the motion for a non-suit, 
and a verdict and judgment were rendered for the plaintiff 

To these rulings of the Court, the defendants excepted, 
and bring the writ of error in this case, to reverse the judg. 
ment. 


A. W. Stone, for the plaintiff in error. 
J. I. WurrakeEr, for the defendants in error. 
By the Court.—JENKInNS, J., delivering the opinion. 


1. The first exception to the ruling of the Court below as- 
sumes, that in a case wherein a corporation is plaintiff, the 
Court is bound to ignore its existence, unless an exemplified 
copy of the statute incorporating it, be put in evidence. We 
hold, that by the first section of «An Act to regulate the 
admission of evidence in certain cases,” etc., 7. R. “R. Cobbs 
Digest, 272, bank charters are publie acts, and it is made 
the duty of Courts to take judicial notice thereof, as in case 
of other public laws. 

2. The exception on the ground of misjoinder of the de- 
fendants is not well taken, because, although the general 
rule is as therein stated, this case is governed by the 11th 
section of the charter of the Bank of Fulton, which express- 
ly authorizes such joinder. 

3. The 11th section of the charter of the Bank of Fulton 
is not unconstitutional, as “containing matter in the body of 
the Act different from what is expressed in the title thereof.” 
Had a section been incorporated in this charter, altering the 
General Law, in regard to the joinder of drawers, endorsers 
and acceptors of bills so negotiated, or meant to be negotia- 
ted in Bank, the exception would have been well taken. But 
under the title “An Act to incorporate the Bank of Ful- 
ton,” no grant or privilege, or franchise, necessary or proper 
to a banking institution, is matter different from what is ex- 
pressed in the title. The 11th section is but the grant of 
such a privilege. 

We find no error in the rulings of the Court below. 
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JupDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 


firmed. 





EVANS et al., vs. LIPSCOMB e al. 


1. Isthe remedy given by the Act of the 15th January, 1852, entitled, 
‘An Act to regulate the mode of suing the bonds of Executors, Ad- 
ministrators and Guardians,’’ applicable to any controversies, other 
than matters of account, strictly based upon returns to the Ordinary, 
and limited to surcharging for items improperly entered or omitted or 
uncharged or overcharged ? Query ? 

2. It is not error in the Court to charge the jury, on request, that, when 
a witness testifies to facts, incoherently or inconsistently that cireum- 
stance goes to his credit, and if his testimony be very coherent or incon- 
sistent, it should be considered with great caution. 

8. The general rule, governing parol gifts of chattels, is, that to consti- 
tute a valid gift, there must be an actual delivery of the chattel at the 
time of the gift, accompanied by words characterizing the act as a gift; 
and the act done and the words spoken, must clearly establish the trans- 
fer of dominion over the chattel from the donor to the donee. 

4, A delivery of a chattel, preceded and followed by declarations of the 
party delivering it, that he had given the chattel to the party receiving 
it, though none of those declarations were precisely contemporaneous 
with the act of delivery, may constitute a valid gift, provided that the 
delivery be followed by a continuing possession in the party setting 
up the gift, of such a character as to indicate an abandonment of do- 
minion by the former owner, and its acquisition by the possessor ; and 
all the facts evincing change of dominion should be closely scrutinized. 


Debt in Troup Superior Court. Tried by Judge Bux, 
at the May Term, 1860. 


This was an action brought against Mrs. Harriet Lipscomb 
and her securities, on a bond given by her, as the adminis- 
tratrix of the estate of Milldred Bowling, deceased, to recover 
the amount due Thomas J. Bowling, William D. Bowling, 
and Archibald W. Tyre, in right of his wife, Mary M. Tyre, 
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formerly Mary M. Bowling, as distributees of the estate of 
the said Mildred Bowling, deceased. 

The plaintiff alleged in his declaration the following 
breaches of the bond sued on, to-wit : 

Ist. The administratrix had not made a full inventory 
of the said estate and exhibited the same to the Ordinary, 

2. That she had not well and truly administered said estate, 
and rendered a just account of the same. ~ 

3d. That she had not paid said estate, or the proceeds 
thereof, to the persons entitled to the same by law. 

Upon the trial of said case, the following testimony was 
introduced and submitted to the jury, to-wit : 


EVIDENCE FOR THE PLAINTIFF, 


John Motley sworn, said: He knew Mildred Bowling in 
her life-time, and knew her property. She owned a planta- 
tion in Heard county, on Brushy creek, of about 300 acres, 
2023 acres worth $12 50 per acre ; and 4 lot, 1004 acres, pine 
land, worth $5 00 per acre. Knew her to have her negroes 
on this place, and she carriedon farming business there in 
1855. 

Winny, worth about $200; Aaron, about 45 years old, 
worth $1,200 or $1,300; Margaret, 35 years old, worth 
$1,000 ; Martha 15 years old, worth $900; Mary, about 20 
years old, worth $800 or $900; George, about 14 years old, 
worth $800; Greene, 15 or 16 years old, worth $1,000; 
Frances, 15 or 16 years old, worth $900; Harriet, 10 or 11 
years old, worth $500. 

Margaret had two or three children ; Frances had a child; 
did not know them sufficiently to be satisfied with his opinion 
as to their value. Witness was then asked the value of some 
of the negroes for hire. ‘To this defendant objected, and ob- 
jection was overruled. z 

Aaron was worth, average, per annum, $120; Margaret 
and her small child, $30 or $40; Martha, $70; Mary, $70; 
George, $80; Greene, $800 ; Frances, $75. 

Plaintiff then proposed to question witness as to present or 
increased value of the property. Defendant objected, and 
objection was overruled. Being questioned, he answered : 

Martha, $1,000 or $1,100; George, $1,200; Greene, 
$1,200 ; Frances, $1,000; Harriet, $600; Margaret is dead ; 
Winny, worth nothing ; Aaron, $900. 
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The negroes were working together with Mrs. Lipscomb 
at her death; were under Mr. Turner. Saw the hands on 
Mrs. Lipscomb’s place, near Brushy creek place. Did not 
see the old negroes and children; saw the hands there; Mrs. 
Bowling had farmed to herself, and had a separate overseer, 
1854, and previously. 

Re-Examined. Mrs. Lipscomb’s and Mrs. Bowling’s ne- 
groes worked both places, in 1855, together. 

Emanual Britian sworn, said : Sometime in the fall of 1854, 
about the time Mrs. Bowling and Mrs. Lipscomb were mov- 
ing to LaGrange, witness met them in the road near Mrs. 
Lipscomb’s place, between the river and Houston ; they were 
in acarriage together. He had a conversation with them. 
Mrs. Bowling said, she and Harriet (Mrs. L.) had coneluded 
to put their forces together and farm together; and this was 
in reply to an expression of solicitude on the part of witness, 
at having heard that they were moving to LaGrange. She 
said it would be a saving, and asked witness’ opinion about 
it. Gresham was Mrs. B.’s overseer at the time. Witness 
knew several of the negroes, one ortwo. The value placed 
upon them by Motley was about right and fair. They said 
they were to go equal shares in the farm for 1855. 

Timothy L. Harris sworn, said: Just before Mrs. Bowling 
and Mrs. Lipscomb moved to town, while they wereall sitting 
at Noah Lee’s table, Mrs. Lipscomb said that she and her moth- 
er (Mrs. B.) would move to LaGrange ; that they had agreed 
to farm together, and would have one overseer, which would 
be convenient and a great saving. This was in reply to a 
question from Noah Lee, if their move to town would not 
injure them in their business matters, and what they intended 
todo with their hands and farming interest. Both ladies 
talked abont it, and said in substance what Mrs. Lipscomb 
said in her reply. 

James Edwards sworn, says: He was with Mr. Britain 
on the occasion he testified to. It was in the latter part of 
1854, or first of 1855. In that conversation, Mrs. Lipscomb 
said to him that they were moving to LaGrange, and put 
their interest together, and would farm together and divide 
the profits. It was their land and negroes. They had moved 
some of their things to LaGrange. Witness was called, 
with others, to estimate the crops growing on the Brushy 
creek place in fall of 1855. It was corn. Judging from 
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its appearance, 100 acres, make 4 barrels to an acre, worth 

$250 to $1,000. (Objected to ; overruled.) 

, Harriet, about 12 years old, worth $600; Orlando, worth 
400. 

Priced the negroes about as Motley did. Knew them, 
Saw another child worth but little. Mrs. Bowling was about 
75 years old. The negroes were on Mrs. L.’s place at Mrs, 
Bowling’s death. Judged of crops in field ; it was 1855 crop, 
Gresham was overseeing for Mrs Bowling at the time of the 
conversation, and in 1854 for the year. Does not know that 
Aaron has been frequently sick. Mrs. Bowling told hima 
year or two before that she wanted to sell her land. Did not 
hear her speak of it then. Does not know that it was offered 
for sale after she came to LaGrange. 

Sanford H. Dunson, lived near the places of Mrs. Bowling 
and Mrs. Lipscomb ; saw the negroes in 1855. They were 
at Mrs. Lipscomb’s place. They worked on both farms, 
backwards and forwards. He was with Mr. Edwards in es- 
timating crop, (objected to and overruled,) on Brushy creek 
place. It was worth $1,000. The houses were good, and 
house-room plentiful on Mrs. Lipcomb’s place. There was 
scarcely any houses on Mrs. Bowling’s place, and they not 
comfortable ; made calculation as Edwards. 

Charles W. Hearn: Saw Mrs, L. and Mrs. B. in fall of 
1854, at Mrs. Lipscomb’s; had a conversation with them 
about moving to LaGrange. They said they were going to 
live together. It would be pleasant and a saving. The in- 
terrogatories, except those of Aubrey and wife, were then 
read. 

John W. Bellah: Is overseeing for Mrs. Lipscomb, now 
Mrs. Stanford. Knows the negroes. 

John, worth $400; Harriet, worth $550; Harlan, about 4 
years old, worth $350; another child of Martha, walking, 
about, $250; another child of Frances, $200 ; Orlando, worth 
$400. They are all likely young negroes. Margaret's 
child diseased. He knewa gin worth $65. It was after- 
wards sold at Administrator’s sale for 25 cents. There 
had been asale of perishable stuff before. Nothing else 
was sold that day. It was bought by Mr. Turner, the over- 
seer at the time; Nathan Strong, the bailiff, witness and 
Mr. Turner were present. (About gin, objected to) over- 
ruled.) Knows Aaron; does not know of his being diseased. 
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He is about town; worth $900, if not diseased. Margaret 
is unsound, and sick nearly all last year; not worth much. 
Martha and two children, since she had them for hire, worth 
$50 per annum; Frances about $60. Has known the negroes 
since 1851; has been worth the hire of Margaret to keep her 
and her children. Supposed the sale had been advertised, 
as such sales usually are. ‘The crier cried the gin as long as 
he could get a bid. There were three bids. Does not know 
and did not hear that Turner bought the gin for any one. 
Margaret is dead. 

Dr. N. N. Smith sworn, said: During the last illness of 
Mrs. Bowling, and a short time before her death, two or 
three days, as witness was about to leave, Mrs. Lipscomb 
spoke to him about Mrs. Bowling’s making a will. She said 
her mother, (Mrs. B.) had given her money, and they had 
bought the place near LaGrange, together; and asked wit- 
ness if he thought Mrs. Bowling was in a condition to make 
a will; witness replied that he thought she was in a condi- 
tion to make a will, but that he thought the matter could be 
safely deferred to another time. Mrs. Bowling died soon 
afterwards, Witness was her attending physician. She 
died 27th of February, 1855. His first visit was about the 
Ist of February, 1855. She did not specify other property. 
Mrs. Bowling was a woman of good natural sense, though 
without an education. She was a woman of her own opin- 
ions, though uncultivated. 

Plaintitf introduced the bonds dated June 4, 1855. 

It was conceded that the time had been waived to bring 
up the question on its merits as to title, value, etc., as far as 
concerned the negroes. 

It was admitted that Mildred Bowling paid tax on the 
property in 1854. 

Plaintiff then introduced an exemplification of the actings 
and doings of Harriet Lipscomb, as administratrix, and the 
original vouchers filed by her therewith. (Objected to and 
overruled.) And to which reference is had. Timothy L. 
Harris said Mrs. Lipscomb told him in 1854 that she had 
bought a carriage at Columbus, and her son, Thomas, had 
selected it for her. 

N. M. Harris sworn, says: Mrs. Lipscomb told him in 
1854, that she had bought a carriage at Columbus, of Jaynes 
& Brother, for about $400. 
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B. C. Ferrell sworn, says: He was present in the Court 
of Ordinary when the administration was granted to Mrs, 
Lipscomb ; demand was made of Mrs. Lipscomb to make a 
bond sufficient to cover the negroes; she refused; but upon 
hearing the facts before the Ordinary, by mutual understand- 
ing and agreement between the parties, the bond was given 
for $12,000. The plaintiff insisted that the bond ought to 
be $16,000. Mrs. L.’s counsel remarking that it was im- 
material what amount the bond was for. Mrs. Lipscomb 
claimed the negroes. Plaintiff closed. 


DEFENDANT OPENED HIS DEFENSE AND READ INTERROGA- 
TORIES. 


Dr. C. Holt sworn, said: He is the physician of Mrs, 
Lipscomb’s family. Has examined Aaron; he is badly rup- 
tured and liable to die at any moment. Cannot do hard 
work, and is not worth more than half-price, either for sale 
or hire. Knows Margaret’s small child; has dropsy of the 
head and is worthless. Martha has falling of the womb; 
worth about half-price, nothing for hire with her child, 
Margaret is dead; died of puerperal fever, he thinks. She 
and children, doctor’s bills considered, worthless for hire. 

Hernia is curable by an operation or by long and careful 
use of truss and other treatment. If taken in time, opera- 
tion is most efficient but dangerous. Prolapsus is curable by 
rest and other treatment. The rule is, they are possible of 
being cured. Martha is 34 or 35 years of age. Margaret 
died a few hours after he first saw her. No other physician 
called. She must have been sick sometime. Aaron and 
Martha’s diseases are both old chronic cases. Defendants 
closed. 

REBUTTAL FOR PLAINTIFF. 


From interrogatories of Sample, Mrs. Bowling, Aubrey 
and wife. (Objected to and overruled.) 

James M. Edwards, recalled: In 1853, at Mrs. Lipscomb’s, 
Mrs. Bowling had a conversation about one of the plaintiffs, 
John Bowling. He was in Texas, or somewhere out west, 
and had gone out west, and had written to Mrs. Bowling 
for money to get back on. She was lamenting the disobe- 
dience of children, and said she intended to send him some 
money, though, she said, it was her opinion that she ought 
to give one as much as another, and that her duty was to do 
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right; and if, after all she should do, the children throwed 
it into the fire, she had nothing to do with it. She said she 
would do her duty, and give them their portion, and asked 
witness if that was not right. Witness agreed with her. She 
had frequent conversations with witness about the distribu- 
tion of her property, and said in each, in substance, that she 
would do her duty, and her conscience should be clear, and 
that the law made a good enough will for her, and that she 
would not make any will. She said she expected to send 
$10 to John Bowling. Mrs. Bowling was in her dotage 
rather; she was more childish as she grew older. Witness 
never examined her mind, and she always talked rational. 
Mrs. Martha A. Sample’s husband and Mrs. Lipscomb had 
a good many lawsuits. 

John Motley: His wife’s brother married Mrs. Bowling’s 
sister. He knew her intimately, and there was frequent vis- 
iting between the families. He heard her speak of the dis- 
position of her property for thirty years off and on, and often 
she said, the law made a good division or distribution for 
her; that that was good enough for her. On several occasions 
he heard her say that her father had put all his property in 
the hands of his son, John Dean, to give it off to his sisters, 
and that she thought she never got her part. Therefore she 
was not going to attempt to give off or divide; that the law 
would divide it right, and then her children and grand-chil- 
dren could not complain of her after she was dead. 

Timothy L. Harris: Has heard Mrs. Bowling say, at his 
house and at Mrs. Lipscomb’s, that the law made a good 
enough will for her. In November or December, 1854, he 
heard her say, in a conversation with him, that she had been 
very severely sick; that they had been at her to make a will, 
or dispose of her property; that Dr. Pharr had spoken to 
her about it; that the law was will enough for her, and that 
the Bowling children were as near to her as anybody. 

James K. Strickland: Had conversation with Mrs. Lips- 
comb, at her house, in January or February, 1855. Mrs. L. 
said she had employed Mr. ‘Turner as overseer, for 1855, 
and wanted to know of witness if he knew him, and whether 
he would do; said he was to work her place and her mother’s 
land on Brushy Creek, both. ‘That they had concluded to 
live together; and Mr. Turner could attend to both places. 
There was nothing said about the hands working together. 
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Dr. R. A. T. Ridley sworn, says: In 1857, he was called 
to Mrs. Lipscomb, to see a sick negro, Mary. Mrs L, said 
that Mrs. B. had given her Mary and one-half the land 
whereon they lived. It was shortly before or after Court 
that year, in spring, and she spoke of the suit, and said that 
the children had refused to let her have the girl, and the 
house and lot. She expressed regret that her mother had 
not made a will. Said she had spoken to Dr. Smith about it, 
and he was mistaken as to her disease, and thus she had not 
made a will. She said the Bowling children were spendthrifts, 
and wanted to know of him if something could not be done 
to preserve the property for them. His recollection is very 
indistinct, and he does not know that he remembers correctly 
what Mrs. L. said. She left the impression that the house 
and Jot and Mary were the property in dispute ; and she asked 
if something could not be done to preserve the property for 
the Bowling children. Witness thought she said that was 
all involved in the litigation. 


FOR DEFENDANT. 


Mr. Nathan Lipscomb sworn, says: His sister, Mrs, 
Samples, was not at his mother’s house at his grandmother’s 
(Mrs. B.’s) death, but was living over the river. 


INTERROGATORIES OF MALINDA MARR. 


First interrogatory: I know John T. Bowling and Harriet 
Lipscomb ; I have seen William T. Dansby, but do not know 
the other parties. 

To the second interrogatory she answers: I was acquain- 
ted with Mildred Bowling in her life-time. I knew her about 
fifty years. I have heard her speak of the disposition of her 
negroes—but not of other property. I have heard her say 
at many different times that she intended that her daughter, 
Harriet Lipscomb, should have all her negroes. This was in 
Heard county, Georgia, at my residence, about eight or nine 
years ago—all in one year. I do not recollect of hearing 
her say anything particularly about giving property to others, 
but I know that she had given property to her son, John 
Bowling. 

To the third interrogatory she answers: I do not recollect 
to have heard Mrs. Bowling specify what she had given to 
her son, the father of the plaintiffs, in his life-time, and to his 
family, or what she had given her daughter, Mrs. Lipscomb. 
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I have already stated that I have frequently heard Mrs, 
Bowling say that she intended that her daughter, Harriet 
Lipscomb, should have ail the negroes ; that she wanted them 
kept together ; that Mrs. Bowling (her daughter-in-law) had 
said to her that she (Mrs. Mildred Bowling) ought to let her 
have some of the negroes, particularly a negro girl, but that 
Mrs. Bowling—her daughter-in-law—should not have her, 
nor any of the other negroes, but that Harriet should have 
them all; I know of no other reasons assigned ; and further, 
know nothing more that will benefit the defendant. 


ANSWERS TO CROSS-INTERROGATORIES,. 


To the first cross interrogatory she answers: I have al- 
yeady answered when the conversation took place. The con- 
versation in Heard county took place at Mrs. Lipscomb’s, 
where Mrs. Bowling lived. Sometimes we werealone. Some- 
times, I think, Harriet Lipscomb was present. Some of the 
negroes were on a plantation. I think one of the negroes was 
hired out that year, but am not certain of this fact. The con- 
versations were not had in the presence of the negroes, I 
do not know that Mrs. Bowling continued to claim the ne- 
groes, as I had not seen her for five or six years before her 
death. I never heard Harriet Lipscomb say anything to her 
mother about making a will, or any conversation such as is 
inquired about in this cross-interrogatory. 

‘To the second cross-interrogatory she answers: The Bowl- 
ing children were living on Mrs. Bowling’s land at the time 
to which I have testified, about eight or nine years ago; fur- 
ther, of my own knowledge, I know not. I have already 
stated that Mrs. Bowling was living with her daughter, Mrs. 
Lipscomb, She was not very infirm at that time; her mind, 
I think, was as good then as it ever was. She was then sixty- 
three years old, or thereabout. Harriet Lipscomb was very 
kind to her mother. I have already stated all that I know 
about Mrs. Bowling’s intentions, and who was present, and 
know nothing more in favor of the plaintiffs, 

To the third cross-interrogatories she answers: John Calvin 
Johnson and David Blalock were present at the taking of my 
interrogatories. No person has consulted me about my an- 
swers. I have not seen Mrs. Lipscomb for eight or nine years. 
She has not written to me on the subject. A gentleman 
brought the interrogatories to me; his name I have forgotten. 
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He said he wished me to answer them, and said nothing more 
tome. I am the sister of Mrs. Mildred Bowling, and conse. 
quently the aunt of Mrs. Lipscomb. I have lived for the 
last five or six years—each year and every year—with m 
brother, Captain John Dearee, who resides in Clarke county, 
Georgia, and have remained with him all that time, except 
when absent on visits, say once or twice each year. 


her 
MALINDA } Marr, 


mark, 
Answered, subscribed and sworn to before us, this, the 
thirteenth day of October, eighteen hundred and fifty-six, 
JOHN CALVIN JOHNSON, Commissioner, [L. 8. ] 
Davip BiaLock, Commissioner, [1. s.] 


INTERROGATORIES OF ROBERT GRESHAM. 


The first interrogatory witness answers: I do. 

To interrogatory second, he answers: that he was acquain- 
ted with Mrs. Mildred Bowling in her life-time; knew her 
about fifteen years; worked for her about four years ; thinks 
the first year was in 1849; then in 1852, 1853 and 1854, as 
overseer. 

To interrogatory third, he answers: That Mrs. Bowling, 
as mistress, and he, as overseer, had control of her negroes 
during the year of 1854. Mrs. Bowling had a conversation 
with him as to the disposition of her negroes, on or about the 
first of December, 1854. Witness was at the house of Mrs, 
Harriet Lipscomb, when Mrs. Bowling asked him, “ how 
long it would be before he got through gathering his crop?” 
Witness replied that “it would be nearly a week.” She then 
observed, “that the reason she asked the question was, that 
she wanted him to get through soon, as she wanted to deliver 
the negroes up to Harriet.” 

To the fourth, he answers: that he has answered the first 
question in answer to third interrogatory. 

When witness got through with the negroes, he sent word 
by his wife to Mrs. Bowling. * * * In two or three days, a 
boy, hired for that year by Mrs. Bowling, came with Mrs. 
Harriet Lipscomb’s cart for the negroes,and took them away; 
and he saw them a few days afterwards at Mrs. Lipscomb’s 
plantation. 

To interrogatory fifth, he answers: He heard Mrs. Bowl- 
ing state that she “had given the negroes to Mrs. Lips- 
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comb ; for that, previous to this gift, she had given the others 
more than she had given Mrs. Lipscomb.” She said, also, 
“that she had done a good deal for the others, but they did 
not take care of what they had, and it seemed of no use to 
give them anything more.” 

To interrogatory sixth, he answers: Mrs. Bowling then 
offered her plantation for sale; witness thinks at $3,500 00. 
Thinks she at first intended to rent the place, if it did not 
sell; but afterwards heard Mrs. Bowling say to Mrs. Lips- 
comb, that, “if she was not satisfied to live where she was, 


‘she, Mrs. Bowling, would give Mrs, Lipscomb her place, 


provided she, Mrs. Lipscomb, could sell it, and buy one that 
suited her.” In 1855, Mrs. Lipscomb cultivated the place. 
Witness knows nothing of who gave Mrs. Lipscomb permis- 
sion, except what he has already stated. 

To interrogatory seventh, he answers: That, some little 
time after the negroes went into the possession of Mrs. Lips- 
comb, he went to the house of Mrs. Lipscomb and she came 
into the room where witness and Mrs. Bowling were, and spoke 
of the disorderly conduct of one of the negro women, former- 
ly Mrs. Bowling’s. Mrs. Bowling replied that she had given 
them to her, and she, Mrs. Lipscomb, must manage them the 
best she could. Witness knows nothing more to benefit de- 
fendant. RoBERT GRESHAM. 

Answered, subscribed and sworn, before us, this, the 29th 
of August, 1856. 

Lyman F, Witcox, Commissioner. 

JAMES BRADFIELD, Commissioner. 


INTERROGATORIES OF MRS. HARRIET GRESHAM. 


To interrogatory first, witness answers: She knows the 
parties. 

To interrogatory second, witness states: She was acquain- 
ted with Mrs, Bowling in her life-time; knew her some four- 
teen or fifteen years. Witness heard Mrs. Bowling say she 
had given her negro property to Harriet. This conversation 
took place some time in December, 1854, when witness went 
to the house of Mrs. Lipscomb and informed Mrs. Bowling 
that the husband of witness had gathered the crop. Mrs. 
Bowling, at that time, said to her daughter: “ Harriet, you 
must send up for them; send a wagon or cart.” 

To interrogatory third, witness answers: That she knows 

VoL, XxxI—7. 











82 SUPREME COURT OF GEORGIA. 


a 





Evans e¢ al., vs. Lipscomb e¢ al. 





a 
nothing more of the gift and delivery of the negroes, except 
that a few days after the above conversation, Mrs. Lipscomb’s 
cart came and took away some of the negroes, and about 
three months after, saw the negroes at Mrs. Lipscomb’s plan- 
tation working with the negroes of Mrs. Lipscomb. Witness, 
some time previous, heard Mrs. Bowling say that “ what she 
gave William Bowling, she intended to give in an education, 
that he might not spend it.” Knows nothing more that will 
benefit defendant. 


ANSWERS TO CROSS-INTERROGATORIES., 


To the first, she answers: The conversation first mentioned 
took place at Mrs. Lisesatis house. The last one referred 
to took place at the house of witness; negroes were not 
present at the time. Witness and Mrs. Bowling and Mrs, 
Lipscomb, were the only persons present at the first men- 
tioned conversation, as witness now recollects; negroes were 
absent on plantation ; ; don’t know that Mrs. Bowling claimed 
an interest in the negroes up to the day of her death or 
shortly theretofore—not after the conversation at Mrs. Lips- 
comb’s; don’t know that Mrs. Bowling claimed the right to 
dispose of the negroes by will; don’t heow that Mrs. “Lips- 
comb ever talked to Mrs. Bowling about disposing of her 
property by will ; never heard Mrs. Lipscomb say anything 
to Mrs. Bowling about giving her property to her or any 
one. 

Interrogatory second: Witness don’t know where the 
Bowling children lived after the death of their father. 

Mrs. Bowling lived with Mrs. Lipscomb during the time 
of witness’ acquaintance with her. Witness does not know 
her age, but she was an old woman; was quite strong and 
healthy for a woman of her apparent age. In 1854, she 
was able to walk over the plantation and visit the witness, 
who lived a mile from where Mrs. Bowling lived. Mrs. Lips- 
comb took good care of her mother; witness saw no evidence 
of a weak mind; witness does not know when the gift was 
made, At the conversation referred to at Mrs. Lipscomb’ 8, 
Mrs. Bowling spoke as though she had given them before, 
and then directed her to send for them. I have already 
stated who was present. 

To interrogatory third, she answers: The commissioners, 
my husband and myself, are the only ones present at the 
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EI. cee: 
taking of these interrogatories. No one has consulted with 
me about my answers. Witness is not related to Mrs. Lips- 
comb as she knows of. Witness, for the last five or six years, 


has lived at home, in Heard county, Georgia, and lives there 
now. 
her 
HARRIET 4% GRESHAM. 
mark, 

Answered, subscribed and sworn to, before us, this 29th 
October, 1859. 

Lyman F. Witcox, Commissioner. 

JAMES BRADFIELD, Commissioner. 

INTERROGATORIES OF MISS PHEBE MABRY. 

To the first interrogatory she answers: I know Harriet 
Lipscomb and Daniel McMillan. 

To the second interrogatory she answers: I was acquain- 
ted with Mrs. Mildred Bowling ; I knew her about two months 
before she died, in January and February, 1855, at Ne resi- 
dence of Mrs. Harriet Lipscomb, in Troup county, Georgia. 
She did have a conversation with me about the disposition of 
her property, a few days before she was taken sick, in Febru- 
ary, 1855, at the said Mrs. Lipscomb’s said residence. She 
said she had given her negroes to her daughter, Mrs. Harriet 
Lipseomb, because she had previously given property to Polly 
Bowling’s children, and they seemed not to take care of any- 
thing she gave them, and it never did them any good, and 
she did not intend that they should have any of her negro 
property. 

To the third interrogatory she answers: The reason she 
gave for not giving Polly Bowling’s children any of the ne- 
groes, has been stated in answer to the interrogatory second. 
She further stated that she wished the proceeds of the plan- 
tation to go to the payment of her debts, and the balance to 
be divided between Harriet Lipscomb and Polly Bowling’s 
children; and she requested me to write to my brother, 
Charles W. Mabry, to come and write her will, as she had 
given Harriet Lipscomb her negroes, and wished to so state 
in a will, so that Harriet Lipscomb would not be put to un- 
necessary trouble in retaining them after her death. 


ANSWERS TO CROSS-INTERROGATORIES, 


To the first cross-interrogatory she answers: All that I 
know relative to the gift of the property is what Mrs. Bow- 
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ling told me, and is stated in my answers to the direct and 
foregoing interrogatories. 

To the second interrogatory she answers: I remember of 
nothing further than I have stated in the foregoing answers, 

Answered, subscribed and sworn to, before us, this 11th 
day of September, A. D., 1856. PHEBE MABRY, 

Wa. W. Gunter, Commissioner. 

Wm. R. Courtney, Commissioner. 

RicHarD B. Youne, Commissioner. 

INTERROGATORIES OF NOAH LEE. 

To the first direct interrogatory he answers: I do, 

To the second direct interrogatory he answers: I was ac- 
quainted with Mrs. Mildred Bowling in her lifetime; I was 
acquainted with her about twenty-five or thirty years. 

Lo the third direct interrogatory he answers: I frequently 
heard her say that she intended to vive her negroes to Har- 
riet Lipscomb, about four years ago at Mrs. Harriet Lips- 
comb’s house, (then in Heard county,) and she said the same 
words, at different times, at my house in this county; she 
said she wanted to keep the negroes together as long as Har- 
riet Lipscomb lived ; she said to me, repeatedly, that she in- 
tended to give her negroes to Harriet Lipscomb; and she 
said farther, that she had put the negroes into the possession 
of Harriet Lipscomb, and she did not design to carry on her 
farm any longer. 

To the fourth direct interrogatory he answers: She, Mrs. 
Mildred Bowling, said she intended to sell her land and pay 
her debts first, and the balance of the money she intended to 
divide among the children of Mrs. Mary Bowling. Her ne- 
groes, she said, it was no use to give any of them to the 
Bowling children, as they would only be squandered away. 
Part of her reason was that she wanted her negroes to be 
kept together ; and that was the object in giving the negroes 
to Harriet Lipscomb; so that the said Harriet would keep 
the negroes together, and in her own possession, during her, 
the said Harriet’s, natural life. This is all that witness rec- 
ollects on this part of Mildred Bowling’s conversation. 

To the fifth direct interrogatory he answers: She said 
that it would be no use to give any of her negroes to plain- 
tiffs, as they were of a spendthrift and idling disposition, for 
she did not want to have her negroes scattered. Witness 
does not recollect of the said Mildred saying anything about 
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the money that Mrs. Lipscomb had to pay on account of the 
father of the plaintiffs, though in connection with this, she 
said that she wanted Mrs. Lipscomb to have her negroes ‘dur- 
ing Harriet Lipscomb’s life. . 

“To the first cross- interrogatory he answers: That he did 
not see Mildred Bowling give her negroes to any body, but 
that she said she had given them to Mrs. Harriet Lipscomb, 
and that she, said Harriet Lipscomb, had them then in pos- 
session. During the conversation, a negro woman came into 
the house, (Mrs. Lipscomb’s house,) and Mildred Bowling 
said, her daughter, Harriet Lipscomb, wanted the woman, 
and Mrs. M. ‘Bowling said she had bought the woman named 
Margaret for Harriet. Lipscomb. 

To the second cross-interrogatory he answers: That he 
knows nothing more that will benefit the plaintiffs. 

Noau Lee. 

Answered, subscribed and sworn to, before us, this May 
7th, 1856. 

Wo. F. Formpy, Commissioner. 

ARCHIBALD G. SraANDFoRD, Commissioner. 


ROBERT M. TURNER'S INTERROGATORIES, TAKEN BY DE- 
DENDANT. 


To the first interrogatory he answers: I do. 

To the second interrogatory he answers: I was acquain- 
ted with Mrs. Mildred Bowling from the #pring of 1858 till 
1855, when she died. I was acquainted with the negroes of 
Mrs. Mildred Bowling, the names of some of which were 
Aaron, Winny, Margaret, Martha, Frances, George, Green, 
who were field hands. I commenced overseeing about the 
20th December, 1854, for Harriet Lipscomb, and found the ne- 
groes above named on her plantation, and one I moved there 
afterwards. I know nothing about Mrs Mildred Bowling 
parting with her negroes to any one. Mrs. Mildred Bowling 
told me if she did not sell her land before I got ready to go 
to ploughing, I must cultivate it for Mrs. Harriet Lipscomb 
in 1855. The land was cultivated in 1854 by Robert M. 
Gresham for Mrs. Mildred Bowling. The negroes were in 
the possession of Mrs. Bowling in the year 1854 till the latter 
part of the year. I moved one negro to Mrs. Lipscomb’s 
plantation by the direction of Mrs. Bowling. 

To the third interrogatory: I never heard Mrs. Bowling 
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say she had given the negroes to Mrs. ‘Lipscomb. I have 
stated all I know that will benefit defendant. 
Ropert M. Turner, 
Answered, subscribed an@ sworn to, before us, this May 
13th, 1857. 
BrengaMin 8. ASKINS, Commissioner. 
CHARLES J. McDowELL, Commissioner. 








ROBERT M. TURNER’S INTERROGATORIES, TAKEN BY 
PLAINTIFFS. 


To the first direct interrogatory he answers: He does, 

To the second inter ‘ogatory : : I had no conversation with 
any person about Mrs. “Bow ling’s negroes during the year 
1855, or any other year. 

To third interrogatory: If Mrs. Bowling carried on any 
farm I did not know it. 

To fourth interrogatory: I was overseer; I do not know 
whose negroes they were, but found them on Mrs. Lipscomb’s 
plantation, except one negro woman, which I moved there 
by request of Mrs. Bowling as cook for me, I was employed 
by Mrs. Lipscomb, and I looked to her for my pay, as she 
employed me, and then nothing could be said about who 
should pay me. 

To the fifth interrogatory: I heard Mrs, Lipscomb say 
nothing about any person overseeing Mrs. Bowling’s negroes 
in the year 1855. ®Mrs. Bowling w rent to LaGrange in the 
fall or winter of 1854, and remained there until her death, 
as faras I know. I never heard Mrs. Bowling say anything 
about the title of the property. I know nothing more that 
will benefit the plaintffs. 

To the first cross-interrogatory he answers as_ follows: 
She did, and she alone. Myself, Mrs. Lipscomb, Nathan 
and one of her daughters, I think, were present when we made 
the bargain. 

Second cross interrogatory: I did hear Mrs Bowling say 
that she would Jet Mrs. Lipscomb have her land to tend in 
the year 1855, if she did not sell it. I know nothing more 
that will benefit the defendant. Nobody present but the 
Commissioners. R0BERT M. ‘TURNER. 

Answered, subscribed and sworn to, before us, this 13th 
of May, 1857. 

BENJAMIN S, Askin, Commmissioner. 

A. ALonzo A. Watts, Commissioner. 
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SARAH STRICKLAND’S INTERROGATORIES, TAKEN BY DE- 
FENDANT. 

To the first interrogatory she answers and says: I am not 
acquainted with Thomas C. Evans; Iam acquainted with A. 
W. Tyre and wife, and with Harriet Lipscomb, formerly, 
but now Harriet Standford, but don’t know John W. Robert- 
son, Daniel McMillan, nor Wm. F. Dansby. 

To the second interrogatory she answers and says: I was 
acquainted with Mildred Bowling in her lifetime. I never 
heard her say anything about her son, John W. D. Bowling, 
that I recollect; I heard Mildred Bowling say that she had 
done all that she ever intended to do for John Bowling, her 
grand-son. I do not recollect that I ever heard her say any- 
thing about any of the rest of John W. D. Bowling’s chil- 
dren, or what she intended to do for them. She said that 
she had done all that she ever intended to do for John Bow- 
ling. She said that she had stood John Bowling’s security to 
keep him out of jail, and that she never intended to do any 
more for him. This is all that I now recollect that she said 
about it. I know nothing more that will benefit the defendant. 

To the first-cross interrogatory she answers and says: As 
well as I now recollect, I became acquainted with Mildred 
Bowling some nine or ten years since. She lived at Houston, 
in Heard county, with her daughter, Harriet Lipscomb, at 
the time I became acquainted with her, about two miles from 
where I resided. The conversation which I have testified 
about, took place at Mrs. Harriet Lipscomb’s house, where 
her plantation now is, in Troup county, about three miles 
East of Houston, in Heard county, in this State. There was 
but one conversation; it has been some six or seven years 
since, as well as I now recollect. I cannot recollect precisely 
ihe time, not having charged my memory particularly about 
the matter. I do not now recollect that there was any per- 
son present but myself and Mildred Bowling. She said that 
she had stood John’s security to keep him out of jail, and 
she did not intend to do any more for him. These are the 
words and language as well as I can now recollect. I have 
given her language as well as I recollect. I do not now rec- 
ollect whether Mrs. Harriet Lipscomb was present or not. 
I will be twenty-two years old on the 30th of July next. I 
have stated all that I know about the matter. I do not know 
whether Harriet Lipscomb is entitled to all the property or 
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not; or what, or any part she is entitled to. I know nothing 
more that will benefit the plaintiffs. 
SARAH STRICKLAND, 


Answered, subscribed and sworn to, before us, this 13th 
May, 1859. 

WaRREN L. STRICKLAND, Commissioner, [L. 8. ] 

Buakey L. Harris, Commissioner, [1 s. ] 


DR. EDWIN PHARR’S INTERROGATORIES, TAKEN BY PLAIN- 
TIFFS. 


To the first direct interrogatory he answers: That he is 
acquainted with the parties except John W. Robertson. 

To the second direct interrogatory he answers: I am a 
physician, and my business, the practice of medicine. I was 
acquainted with Mrs, Mildred Bowling in her life-time. I 
knew her since the year 1849, up to the time of her death, 
I have rendered her professional service ever since the year 
1850, up to a short time before her death, as a physician, 
In the month of July, 1851, Mrs. Mildred B owling had a very 
severe “attack” of sickness. Mrs. Mildred Bowling asked 
me if I thought she would recover; I told her I thought she 
would. I then asked her the reason why she asked me that; 
did she wish to make her will? She replied no, that the 
law was a sufficient will for her. This conversation occurred 
in the year 1851, in the month of July, at Harriet Lipscomb’s 
house; and again in the month of November, in the year 
1854, Mrs. Bowling told me the law was as good a will as 
she wanted; there was nothing more said about a distribu- 
tion of her property at her death, at that time, further than 
above stated. This conversation occurred in the year 1854, 
at the house of Mrs. Harriet Lipscomb. In the year 1851, 
I considered her mind as strong and as firm, or firmer, than 
women generally of her age. In the year 1854, I considered 
that her mind had changed and was not so strong, but more 
yielding or rather more childish, and would yield more read- 
ily to the influences of those she loved, or that she had confi- 
dence in, than in the year 1851. 

I was called to see Mrs. Mildred Bowling, in my profes- 
sional capacity, on the third day of November, in the year 
1854, and visited her daily up to the 15th of that month, and 
visited her occasionally up to the seventh day of December, 
1854; was the last prescription that I put up for her case. 
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She was then recovering from a very serious attack of Typhoid 
Pneumonia, from which attack I don’t think she ever fully 
recovered, but got up and about, and partially recovered, 
and soon after removed to my neighborhood, over near 
LaGrange, at which place I saw her in January,.or early in 
the month of February, 1855; and she was at the time in 
very feeble health. Sometime between the third day of No- 
vember, 1854, and the fifteenth day of the same month, Mrs, 
Harriet Lipscomb asked me to be plain and candid with her 
in relation to her mother’s situation, whether I thought she 
would live or die. I informed her that I thought her moth- 
er’s case extremely doubtful; my opinion was that she would 
die. I then stated to Mrs. Lipscomb that I had often heard 
her mother say that she intended to give her the negro girl, 
Mary, and I suggested that then was the time to have it in 
writing, to have the deed of gift made, so that there would 
be no fuss about it hereafter. She then requested me to 
mention it to her mother, and insisted that I should do it; 
and I did so; and when I mentioned it to Mildred Bowling, 
she told that she had always intended to give Mary to 
Harriet Lipscomb, which she did in a few days afterwards, 
and I was present and witnessed the deed of gift, and after 
the deed of gift was signed, Mrs. Harriet Lipscomb reques- 
ted me to mention to her mother that then was a suitable 
time to make her will, and dispose of the balance of her 
property, which I did. Her reply was that I had mentioned 
that subject to her before; and then told me and had told 
me before, that the law was as good a will as she wanted. 
I made the suggestion at Mrs. Lipscomb’s request, and I 
did it as a friend to both, and she replied as above stated, 
that the law was her will. The deed of gift was made just 
previous, and I do not recollect what happened just subse- 
quent, but I think I went home and went to sleep. I am 
certain of that. 

To the third interrogatory he answers: That, after Mrs. 
Harriet Lipscomb and Mildred Bowling moved near La- 
Grange, and a short time previous to the death of Mildred 
Bowling, I had a conversation with Mrs, Harriet Lipscomb, 
and she stated to me that it was the wish of her mother for 
her to keep or have all the negroes of her estate, and that 
her lands and other property be sold and the Bowling chil- 
dren paid their portion in money, and if there was not enough, 
she, Harriet Lipscomb, was to make it up to them. 
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To the fourth direct interrogatory he answers: I did haye 
a conversation with Harriet Lipscomb, after the death of 
Mildred Bowling, in relation to the distribution or situation 
in which Mildred Bowling left her property. It was shortly 
after the death of Mildred Bowling, at the residence of Har- 
riet Lipscomb, near LaGrange. Harriet Lipscomb told me 
that her mother’s mind had changed considerably since the 
had moved down there, in relation to the distribution of her 
property, but she did not state, at that time, in what partie. 
ular; but in a conversation in a few days afterwards, at the 
same place, Harriet Lipscomb told me that her mother had 
made a verbal will and gave her all the property, a very 
short time previous to her death. 

To the fifth direct interrogatory he answers: That the ques- 
tion is as fully answered in ‘the foregoing answers, as he could 
answer in this interrogatory. I know nothing more that will 
benefit the plaintiffs. 

To the first cross-interrogatory he answers: Mrs, Bowling 
was living at the house of Mrs. Harriet Lipscomb at the time 
of the sickness I allude to. I do not think she recovered 
fully from the last spell of sickness that I allude to. It was 
not in the early part of 1854, but in the latter part of 1854, 
I did not prescribe for her after the seventh of December, 
1854. I was not with her in her last illness; I heard noth- 
ing after the seventh day of December, 1854, only from 
Harriet Lipscomb, in relation to the distribution of her pro- 
perty. 

To the second cross-interrogatory he answers: That, after 
seeing Mrs. Bowling, in her previous illness, between the 
third of November, 1854, and the fifteenth of the same month, 
Mrs. Lipscomb asked me to be plain with her. I do not ree- 
ollect if I did not state at first that I would be plain to Mrs, 
Lipscomb, until after she asked me to plain with her; I 
then stated that I would be plain with her, and that I thought 
that her mother would not recover; but there was nothing 
said, at that particular time, about a will; but I told Harriet 
Lipscomb that I had often heard her mother say that she in- 
tended to give her the negro girl, Mary, and I ‘then sugges 
ted that then was the time to have it in writing. Mrs. 
Lipscomb did not reply that she could not mention such a 
thing to her mother, nor make such a disclosure; but she, 
Mrs. Lipscomb, requested me to mention to her mother 
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about giving her Mary. Mrs. Lipscomb did not say to me 
to do as I thought best about it, but requested me to mention 
it to her mother, which I did. She did not request me to 
disclose any facts to her mother, at that time, further than 
js stated in the answer to this cross-interrogatory, that I 
now recollect. 

To the third cross-interrogatory he answers: I did not 
attempt to exert any undue or improper influence on Mrs. 
Mildred Bowling, at any time, and if Harriet Lipscomb did 
exert or attempt to use any undue or improper influence on 
her mother, I never discovered it. I do not now recollect, 
at this time, that I ever said so; perhaps I have said that I 
did not believe she did any such thing as to exert any un- 
due influence on her mother. I know nothing more in favor 
of the defendant. EpwARD PHARR. 


Answered, sworn to and subscribed, before us, this 16th 
day of May, 1857. 

JAMES Lewis, Commissioner, [1. S. ] 

BLAKELY L. Harris, Commissioner, [1. 8. | 


WILLIAM FORBUS’ INTERROGATORIES, TAKEN BY PLAIN- 
TIFFS. 


To the first interrogatory he answers: I am acquainted 
with the parties. 

To the second direct interrogatory he answers: Had a 
conversation with Mildred Bowling and Harriet Lipscomb - 
about the control of Mildred Bowling’s negroes. I went to 
the house of Mrs. Harriet Lipscomb, for the purpose of mak- 
ing a trade or arrangement to oversee with and for Mrs, Har- 
riet Lipscomb and Mrs. Mildred Bowling, and the following 
conversation ensued at the house of Mrs. Harriet Lipscomb : 
Mildred Bowling and Harriet Lipscomb both told me that 
they intended to put their hands together and work Mildred 
Bowling’s and Harriet Lipscomb’s plantations together, and 
put some four or five hands each together and crop together, 
and divide the crops equally between them, and bear equally 
the expenses in working the crop. The foregoing conversa- 
tion took place in the early part of the year 1854. Mildred 
Bowling conversed with me, and Harriet Lipscomb conversed 
with me at the same time and place. 

To the third direct interrogatory he answers: Mrs. Har- 
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riet Lipscomb told methat herself and Mrs, Mildred Bowling 
intended to put four or five hands, each, together and go 
halves in the expenses and profits in the year 1855. It was 
about the last of December, 1854, or the first of January, 
1855, at the house of Mrs. Harriet Lipscomb. Mrs. Mildred 
Bowling, was at the house of Harriet Lipscomb, and present 
at the time of the conversation. Mildred Bowling said she 
was to furnish four or five hands of her own in the above 
trade, and go halves in the expenses and profits of the crops 
for the year 1855. 

To the fourth direct interrogatory he answers: That Mrs, 
Harriet Lipscomb told me that she wanted me to oversee for 
herself and her mother, Mrs. Mildred Bowling, if they did 
not get Mr. Gresham, for the year 1855. She said, herself 
and Mildred intended to put four or five hands each together, 
and farm together, and go halves in the expenses and profits 
of the two farms. I know nothing more that will benefit 
plaintiffs. 

To the first cross-interrogatory he answers: I went to 
Mrs. Harriet Lipscomb to be employed by her as an over- 
seer, and this was my only business; and it was not, I con- 
sidered it, material for her to explain to me how she held 
the negroes; found Mrs. Bowling. All the information I had 
about the condition of Mrs. Bowling's estate, was from Mil- 
dred Bowling and Harriet Lipscomb. My information from 
them was that she, Mildred Bowling, was to furnish four or 
five hands and an equal quantity of land with Harriet Lips- 
comb, and put all under one overseer, and go halves in the 
expenses and profits in the year 1855. I know nothing about 
the disposition of her property. 

To the second cross-interrogatory he answers: That he 
did not converse with Mrs, Lipscomb but one time on the 
subject. I was with her about one and a half hours. There 
was no one present but myself, Harriet Lipscomb, Mildred 
Bowling and a portion of Harriet Lipscomb’s children. Ido 
not now recollect which of the children. It was in the latter 
part, or near Christmas, in the year 1854, or the first part 
of January, 1855. Myself, Harriet Lipscomb, Mildred Bow- 
ling, and some of Harriet Lipscomb’s children, I do not now 
recollect which portion of the children, or their names, was 
all that was present. I do not know anything more that 
will benefit the defendant. There was no person present at 
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the taking of these interrogatories, except myself and the 
commissioners. site 
WitiiaM  Forbus. 
mark, 

Answered, subscribed and sworn to, before us, this 16th 
day of May, 1857. a 

JamES Lewis, Commissioner, [L. 8. ] 

BLAKELY L. Harris, Commissioner [L. 8. | 





SARAH AWBRY’S INTERROGATORIES, TAKEN BY PLAINTIFFS. 


To the first interrogatory she answers: She knows the 

arties. 

To the second interrogatory she answers: She has heard 
a conversation with Mildred Bowling, and heard her say 
that she had not done as much for Polly Bowling as she in- 
tended to do, but intended her to have an equal “share” of 
her property at her death. 

To the third interrogatory she answers: She heard Mil- 
dred Bowling say she never intended to make a will, for the 
law was will enough, and as to Mildred Bowling being per- 
suaded to make a will, and by whom, she does not distinctly 
recollect. 

To the fourth interrogatory she answers: She has stated all 
she knows in the second interrogatory, and that she knows 
nothing more than she has stated that would benefit plaintiffs, 

First. She answers, in 1849, at Nathan Lipscomb’s plan- 
tation, where Mildred Bowling frequently visited witness and 
also Polly Bowling ; and witness asked Mildred Bowling, 
why she did not stay longer with Polly Bowling, and witness 
says Mildred Bowling said that she would, but Harriet, her 
daughter, would not let her, and this brought on the conver- 
sation in relation to the distribution of her property, and 
there was no one present. 

Second. She answers, she has no reeollection of any such 
conversation. 

Third. She answers, that there was no one present but 
John L. Hurst and Edwin Pharr, who was engaged in taking 
my answers. Witness answers, she knows nothing more. 

SARAH AWBRY. 

Answered and sworn to, and subscribed before us, the 16th 
day of May, 1857. 

Joun L. Hurst, Commissioner, [1 8. ] 

Epwin Parr, Commissioner, [L. 8. ] 
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THOS. M. AWBRY’S INTERROGATORY, TAKEN BY PLAINTIF Rs, 


To the first interrogatory he answers: I know the parties 
in said case. 

To the second interrogatory he answers: I heard Mildred 
Bowling speak in regard to the distribution of her property 
after her death ; I have heard her speak of it oftentimes, 
and she always stated that she intended John Bowling’s chil- 
dren should have an equal “share” in her estate at her death, 
I cannot recall all that she has said, but this is the substance, 

To the third interrogatory he answers: I have heard Mrs, 
Bowling say she had been requested to make a will, but the 
laws of her country was a sufficient will to divide her prop- 
erty, and consequently she would not make a will. 

To the fourth interrogatory he answers: Mrs. Bowling 
stated she wanted her property equally divided between John 
Bowling’s children and Mrs. Lipscomb. 

First. He answers: The commissioners only were present 
at the taking of these answers. I do not recollect any one 
being present at the conversation referred to but my wife, 
and don’t know that she was present all the time. I have 
stated about all that passed. Said conversation occurred at 
my house in 1849, and previous to that time. I know 
nothing more. Tuomas M. Awsry. 

Answered, sworn to and subscribed before us, this 14th 
day of November, 1856. 

JAMES Lewis, Commissioner, [L. s.] 

Witi1aAmM L. Hucuey, Commissioner, [1. s.] 


MARY BOWLING’S INTERROGATORIES, TAKEN BY PLAINTIFFS, 


To the first interrogatory she answers: I am acquainted 
with the parties except John W. Robertson. 

To the second direct interrogatory, she answers: She was 
acquainted with Mildred Bowling in her life-time. I knew 
her about twenty-eight years; I knew her intimately, as I 
lived in the house with her several years. When I first be- 
came acquainted with her, I considered her mind good, but 
in the latter part of her life, her mind was very wandering. 
I did not consider her obstinate, but would yield readily to 
the influences of those she Joved. Mildred Bowling bought 
two hundred acres of land from Nathan Lipscomb, and I 
heard her and Nathan Lipscomb make the trade, and was 
present at the time of the trade, and she told me that she had 
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bought the land for my self ‘aid her to live upon, and after- 
wards Harriet Lipscomb told her to sell the land and not 
live upon it, and she sold the land and afterwards bought the 
land back, but she never gave me permission to live upon it; 

however, she (Mildred Bowling) bought one hundred and fifty 
acres of land more from George and T homas Lipscomb, and 
two hundred acres from Nathan Lipscomb, and Mildred 
Bowling told me that she wanted to put her negroes on the 
land, end wanted witness’ sons to work with them and cul- 
tivate the land, and Harriet Lipscomb objected to it, in my 

resence, and Mildred Bowling declined the idea. 

To the third direct interrogatory she answers: I never 
had any conversation with Mildred Bowling about any prop- 
erty she had given away while in life. I had a conversation 
with Mildred Bowling ‘about the distribution of her property 
after her death. Shestated to me that she wanted her property 
equally divided between her son’s children and Harriet Lips- 
comb. The above conversation occurred in the year 1852, at 
my house. She stated that she had been persuaded to make 
a will, but she did not wish to make a will; that the law of 
her country would divide her property equally among her 
heirs, and that was as good a will as she wanted. 

To the fourth direct : interrogatory she answers: I was at 
the house of Mrs. Harriet Lipscomb in December, in 1854, 
and I heard Mildred Bowling say that she had that day killed 
her pork for the next year, and was sending it up to her plan- 
tation for her negroes, for the year 1855. ‘These were the 
negroes that are now in dispute. She did not say how much 
she claimed at that time; she did not say whether she had 
given any part, or any, or all away ; she never said anything 
about giving any of it away in my hearing. 

To the fifth direct interrogatory she answers: That she 
had aconversation with Harriet Lipscomb in February, in 
the year 1855, about her farming business for that year, and 
Harriet Lipscomb told witness that her and Mildred Bowling 
had employed Robert Turner to oversee for herself'and Mildred 
Bowling ; and Harriet Lipscomb further stated that the reason 
they had done so that herself and Mrs. Bowling had moved 
to LaGrange, and it would be more convenient for them to 
put their hands together and farm together and put them un- 
der one overseer to oversee both plantations; and Harriet 
Lipscomb further stated, that her mother, Mildred Bowling 
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was to go halves in paying the overseer and all the expenses 
and she (Haraiet Lipscomb) was to pay the other half, and 
go halves in the property; she stated that her mother was 
well pleased with Robert Turner, that she liked him better 
than she did Robert Gresham ; that is all that I now recolleet 
in this conversation about the farming business. Harriet 
Lipscomb then asked me if I had heard the report that Mil- 
dred Bowling had bought that land, that she had moved to 
near LaGrange and gave it to her; witness stated that she 
had heard the report but did not believe it, Harriet Lipscomb 
replied that witness need not believe it; that she (Mrs. Lips- 
comb) had heard that Mr. Hearn had told it, but she intended 
to ask Mr. Hearn about, and if Mr. Hearn had told it, it was 
not so. 

To the sixth direct interrogatory she answers: That she 
had a conversation with Harriet Lipscomb, after the death of 
Mildred Bowling ; that Harriet Lipscomb sent for witness to 
come to her house the same day of the death of Mildred 
Bowling, when Harriet Lipscomb asked witness to walk into 
the garden, when she said that her mother had died without 
a will, and had left her property just so, and appeared to re- 
gret it very much ; that she did not make a will and fix the 
property in the hands of witnesses’ children, so that it could 
not be taken from them; and that her mother had always 
said that she wanted her negroes to have the privilege of 
picking their masters, The above conversation took place 
at the house of Harriet Lipscomb, near LaGrange, the day 
that Mildred Bowling died, in February, 1855, but don’t 
recollect the day of the month. The next day; after Mildred 
Bowling’s death, Harriet Lipscomb told witness that she was 
not so sure but Andrew Richardson could get little sis’s part. 
Speaking of Mary Jane Richardson, that she had often heard 
her mother say that she wanted that child to have its mother’s 
part, and that if I could get two witnesses besides herself, 
that three’ witnesses could establish a will, so that child 
could get its mother’s part, and you must study fast ; if there 
is a will established it must be done in ashort time ; and that 
Harriet Lipscomb further stated, that she attended to the 
settling of her mother’s business herself, and asked witness 
if she supposed she would be troubled by the creditors or 
witness’ sons? Then Harriet Lipscomb further stated, she 
could tell witness of two things that she was not apprised of 
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that her mother had given her half the place whereshe lived, 
near LaGrange, and a bill of sale to Mary, and upon parting 
at the grave of Mildred Bowling, Harriet Lipscomb requested 
witness and A. W. Tyre and wife to come over to her house 
in a few days and talk the matter over, and accordingly wit- 
ness and A. W. Tyre went over to Harriet Lipscomb’s 
house, when she (Harriet Lipscomb) appeared very distant 
and had nothing to say on the subject, until approached by 
A. W. Tyre, when she stated that she intended to attend to 
her mother’s business herself, and that her mother gave her 
half the land where she lived and a bill of sale to Mary. 
Tyre asked her if that was all her mother gave her, when 
she said it was, and if he did not believe it, to go to the 
Clerk’s office and see for himself; and Tyre asked her if that 
was all she claimed that her mother gave her, when she said 
it was. Witness states distinctly, that the above conversation, 
except the last one between Harriet Lipscomb and A. W. 
Tyre, was raised by Harriet Lipscomb ; the last was raised 
by A. W. Tyre. I know nothing more that will benefit 
plaintiffs. 

To the first cross-interrogatory she answers: In my con- 
versation with Mildred Bowling she did not say that she had 
given the girl Mary to Harriet Lipscomb. Mildred Bow- 
ling told me, at my house in the year 1852, that all the prop- 
erty she paid taxes for at her death would be equally divided 
between Harriet Lipscomb and my children; she said that 
she had not nor never intended to make a will. I do not 
now recollect that she said anything to me about listening 
to report. 

To the second cross-interrogatory, she answers: That the 
character of her children for prudence, frugality, and cor- 
rectness, is not, perhaps, as good as it ought to be. Yet she 
thinks their character for the above traits, are as good as 
children are according to their opportunity. I do not know 
that they are extravagant, or reckless in money matters; I 
do not know that they make way with all they get, as they 
have assisted me in raising them and providing for the family. 
I never knew any of them to gamble or be in the habit of 
gambling, any or either of them. I never saw any cards, 
except cotton or wool cards, such as are generally used by 
women in carding and spinning cotton or wool cloth, in my 
house. I never knew them to have any decks of cards there. 


VoL, xxxI—8. 











98 SUPREME COURT OF GEORGIA. 


Evans eé al., vs. Lipscomb e al. 
’ I 








I do not know whether other people knew it or not. I do 
not know they are always in debt. I do not know about their 
indebtedness. It is true, my children are very poor and haye 
not been able yet to make property, and, consequently, not 
able to have property that they were not able to buy. I have 
not myself seen them or known them to play cards at any 
time or place. I do not know that such is their character 
and reputation. I never expressed any wish to buy the in- 
terest of my children, except John’s. I once said that if it 
was so that I could manage John’s interest for-him, I would 
like to do so for his interest. I did not say that I would let 
him have it as he needed it, but that it might do him the most 
good, as I thought I was older and knew better how to dis- 
pose of it than he, having more experience. I did not say 
that I was afraid it would be gotton away from him for noth- 
ing, that I now recollect, 

To the third cross-interrogatory, she answers: I am not in- 
terested in this suit; I have not expressed an intention to be- 
come so, that I now recollect. By Harriet Lipscomb’s re- 
quest, I went to her house, but not to seek conversations for 
the purpose of becoming a witness. I did not, at that time, 
know that there would ever be any controversy about the 
property; at the time, my feelings were such as a mother’s 
feelings are usually for her children, but not altogether in 
favor of plaintiffs. There was no person present at the taking 
of these interrogatories, except myself and the commission- 
ers; William Forbus passed through the room once since I 
have been answering these interrogatories, but did not remain 
in the room one minute. I have seen Thomas J. Bowling, 
William D. Bowling, and Mary Tyre, the wife of A. W. 
Tyre, to-day. I have not seen John Bowling since January 
last. The most of the conversation that has passed between 
us, in regard to this case, was about the interrogatories that 
were lost, and about preparing to retake others in their lieu; 
there has nothing else on this subject, that I now recollect, 
passed between us. I know nothing more that will benefit 
the defendant. 


her 
Mary Bow tine. 


mark, 
Answered, subscribed and sworn to before us, this 16th 
day of May, 1857. 
JamMES Lewis, Commissioner, [L. 5. ] 
BuakeEty L. Harris, Commissioner, [L. s. ] 
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MARTHA SAMPLE’S INTERROGATORIES, TAKEN BY PLAIN- 
TIFFS. 

To the first direct interrogatory she answers: I do, (know 
the parties). 

To the second direct interrogatory she answers: I am 
the daughter of Mrs. Harriet Stanford, and grand-daughter 
of Mildred Bowling, deceased. I have heard Mildred Bow- 
ling say she never intended to make a will; that the law 
would divide her property between her daughter and her 
grand-children, Mrs. Bowling’s children ; I know that Mil- 
dred Bowling, at her death, owned a lot of land in Heard 
county, also a negro women named Winney, about seventy 
years old, and worth about seventy-five dollars; Aaron, a 
man, aged about forty-five years, dark complexion, worth 
about nine hundred dollars; Margaret, a woman; about thirty- 
five years old, worth about seven hundred and fifty dollars ; 
Martha, a woman of copper complexion, about twenty-one 
years old, and worth about one thousand dollars; Mary, a 
woman of dark complexion, about twenty-five years old, 
worth about one thousand dollars; George, a boy of dark 
complexion, worth nine hundred and fifty dollars; also, Green, 
aboy of dark complexion, aged about fifteen years, worth 
nine hundred dollars; Frances, a girl of dark complexion, 
about sixteen years old, worth about eight hundred dollars ; 
Harriet, a girl of dark complexion, about six years old, worth 
five hundred dollars ; Orlando, a boy, about three years old, 
of light or copper complexion, worth three hundred dollars ; 
John, a boy of dark complexion, about three years old, worth 
three hundred dollars ; and said negroes are worth, per annum, 
for hire, seven hundred and twenty-five dollars. The only 
property not above mentioned owned by Mildred Bowling, 
at her death, consisted of one horse, clay-bank color, worth 
about one hundred and twenty-five dollars; one dark bay 
mule, worth one hundred and thirty dollars; one buggy and 
harness worth about seventy-five dollars ; a small lot of house- 
hold and kitchen furniture, and cooking utensils, worth about 
seventy-five dollars; also, a lot of stock, consisting of cows 
and hogs, worth about one hundred and thirty dollars; a 
new cotton gin, worth about seventy dollars. 

To the third interrogatory, ad " * 

To the fourth interrogatory she answers: I heard Harriet 
Lipscomb say, in regard to her farming business, in the year 


xe * 
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1855, that she and her mother, Mildred Bowling, were to 
farm together, each one to pay their own part of the expenses, 
and the crop to be equally divided between them ; Robert 
Turner was their overseer, at the sum of one hundred and 
fifty dollars per annum, and his wages to be paid out of the 
joint funds, or each to pay half the said amount. I understood 
Mrs. Harriet Lipscomb, now Mrs. Stanford, to say that Tur- 
ner overseed for them both—herself and her mother, Mrs, 
Bowling. She said she had moved the property of Mrs, 
Bowling to her own place, because there was more house- 
room, and the other property was moved to the same place 
to have it taken care of, and for convenience; the property 
so removed comprised the whole of her negroes, stock, house- 
hold furniture, farming utensils, ete. 

To the fifth interrogatory she answers: A short time after 
the death of Mildred Bowling, she heard Mrs. Lipscomb, 
now Mrs, Stanford, say that she believed it was Mrs. Bow- 
ling’s wish that she (Mrs. Lipscomb) should keep the negroes 
together, sell them off as she saw proper, and pay off the 
Bowling children in money, as she thought they needed it. 
Witness said to her that the Bowling children would not stand 
to that; that they would go to law first ; she replied that it 
would take money to go to law. I have heard Mrs. Lips- 
comb, now Mrs. Stanford, say that they had sent for Charles 
Mabry, Esq., to come down and make a will for her to dis- 
pose of her property, but that she was sorry that they never 
attempted to make any will. 

The conversation came up by reason of a question asked 
by witness of Mrs. Lipscomb, whether Mrs. Bowling had 
made a will, to which Mrs. Lipscomb replied, she had not 
made a written will; I do remember it distinctly; I have 
stated all that I know that will benefit the plaintiffs. 

To the sixth interrogatory she answers: That Mildred Bow- 
ling could not write her name; witness knows that she could 
not, because Mrs. Bowling made her mark, and had fre- 
quently requested witness to learn her to write; she was 
about seventy-one or two years old at her death. 


CROSS-INTERROGATORIES, 


To the first cross-interrogatory she answers: That she 
heard Mrs. Bowling say that some of her family had given 
all of her property to one child, but she never heard her say 
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that it run in the family to do so; I have heard her say 
often she would like for her negroes to be kept together, 
if it could be so; I have heard Mrs. Bowling say that what 
she gave to the Bowling children during her life would be in 
money. I have looked upon the attached paper; it is my 
hand-writing, and I did hear Mrs, Bowling say what she is 
there represented to have said. 

To the second cross-interrogatory she answers: Mrs. Bow- 
ling’s negroes were at my mother’s plantation in the life-time 
of Mrs. Bowling ; they were sent there by Mrs. Bowling, and 
they lived there and worked my mother’s land, as I under- 
stood and knew, in partnership between them; I knew, of 
my own knowledge, that Mrs. Bowling did claim said ne- 
groes, and that she laid in a part, if not all, the provisions 
for said year. Witness is of opinion that she furnished 
amply enough. I do not know in whose possession said _ne- 

roes were. 

To the third cross-interrogatory she answers: I did hear 
my mother, Mrs. Lipscomb, say, after the death of Mrs. 
Bowling, that she had given her the negroes, and that she 
would have kept them together ; I heard my mother say that 
Mrs. Bowling had given her the negroes, and sent them to 
her plantation, and that Mrs. Bowling had delivered them to 
her, ete. 

To the fourth cross-interrogatory she answers: I have, in 
my answer to the third interrogatory, fully answered this 
question, I now here repeat. I have heard my mother say 
that Mrs. Bowling had given her the negroes, and sent them 
to her plantation, and delivered them to her, and they were 
in her possession or on her plantation before Mrs. Bowling’s 
death. 

To the fifth cross-interrogatory she answers: (Ruled out.) 

To the 2d fifth interrogatory she answers: My answers 
have been taken in this case before, and I am correctly repre- 
sented as saying that Mrs. Bowling said it did not run in 
her family to give all to one child; I do not recollect that I 
ever said that Mrs, Bowling paid for half the place on which 
my mother is now living; do not know that Mrs. Bowling 
ever paid anything for it; do not know that Mrs. Bowling’s 
notes were given for any part of it; I have heard my mother 
say that Mrs. Bowling’s notes were given for half the place. 

To the sixth cross-interrogatory she answers: I have 
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stated all I know going to show Mrs. Bowling (in the con- 
versation inquired about) gave her negroes to my mother, 
and that they were on my mother’s place, and in her posses. 
sion before Mrs. Bowling’ s death, and have related all that 
I know that will benefit the defendant. 

The evidence being closed, the jury returned a verdict in 
favor of the plaintiff for the sum of five thousand two hun- 
dred and fifty dollars. 

Counsel for the defendant then moved for a new trial in 
said case, on the following grounds : 

1. Because the Court erred in holding that hire of the ne- 
groes in dispute, accrued since the commencement of the 
suit, was recoverable in this action, and in admitting the evi- 
dence on this subject. 

2. Because the Court erred in holding that the increase of 
the negroes, and the increase in value since the commence- 
ment of this suit, and the accrual of the cause of action was 
recoverable in this form of action, and in admitting the evi- 
dence on this subject. 

3. Because the Court erred in admitting in evidence the 
returns made by the administratrix after the commencement 
of this suit, and the original vouchers accompanying said 
returns, 

4, Because the Court erred in admitting to the jury the 
declarations of Mildred Bowling as to her intention not to 
make a will, and all the evidence of each party thereof, in re- 
lation to her dying intestate, and what her father did with 
his property, and all the declarations as to the distribution of 
her property at her death. 

5. Because the Court erred in excluding from the jury 
the statement of Mildred Bowling, as shown by the certifi- 
cate of the witness, Martha A. Samples, drawn up by the 
witness and adopted by her as part of her answer ; and erred 
in allowing the balance of her answer on that subject to be 
read, and excluding that. 

6. Because the Court erred in excluding from the jury the 
answers of the witness, Martha A. Samples, to the four last 
cross-interrogatories. 

7. Because the Court erred in excluding from the jury the 
statement of Mildred Bowling and the evidence of Noah Lee, 
and the other evidence going to show the amount of money 
advanced to the father of the plaintiffs, and the injury sus- 
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tained by Nathan Lipscomb in becoming the security for John 
W. D. Bowling, the father of the plaintiffs. 

8, Because the Court erred in admitting the evidence of 
Forbus, and all the other evidence of declarations by Mrs. 
Bowling and Mrs. Lipscomb, or either of them, of an inten- 
tion to farm together in 1855. 

9, Because the Court erred in admitting the evidence of 
John W. Bellah, in relation to the sale of the gin; and the 
evidence of Harris and others in relation to the purchase of 
a carriage. 

10. Because the Court erred in charging the jury, that if 
they believed the negroes were the property of Mrs, Bowling, 
and had not been returned by Mrs. Lipscomb, as her admin- 
istratrix, but claimed and used as her own, that then this ac- 
tion was maintainable for them, and they must return for the 
plaintiffs one-half the proven value of the same, and one-half 
the proven value of the hire. 

11. Because the Court erred in charging the jury as it 
charged, and in holding this action was maintainable under 
the facts proven. 

12. Because the Court erred in charging the jury that 
the declarations by Mrs. Bowling of an intention to give the 
negroes to Mrs. Lipscomb, and, also, the declarations that 
she had given them, were not sufficient to prove a gift in law. 

13. Because the Court erred in charging the jury, as re- 
quested by plaintiffs’ counsel: “That, when a witness testifies 
to facts incoherently, or inconsistently, that circumstance 
goes to the credibility of the witness; and if the manner is 
very incoherent or inconsistent, the testimony should be con- 
sidered with great caution.” 

14, Because the Court erred in charging the jury as re- 
quested by plaintiffs’ counsel: “That if the jury should be 
of the opinion that Mildred Bowling, being an aged woman, 
lived with her daughter, Harriet Lipscomb, and that said 
Harriet Lipscomb managed her business affairs for her, then 
even if they should be of the opinion that said Harriet, as 
such, was in possession of the negroes, that fact is consistent 
with the title of Mildred Bowling, and her possession was 
the possession of her mother-in-law. 

15. Because the verdict of the jury was contrary to the 
charge of the Court, in this, to-wit: The Court charged the 
jury that, if Mrs. Bowling delivered the negroes to Mrs. 
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Lipscomb in her life-time, with the intention to give them to 
her, they must find for the defendant, as this gift or no gift 
was the question here involved; and that, if Mrs. Bowlin 
directed Mrs. Lipscomb to send and get the negroes with in- 
tention to give them, and she did send and get them, this 
was as good a delivery as if she had taken them by the hand 
and turned them over to her, saying: “Here, take these ne- 
groes; I give them to you”—the defendant insisting that 
this delivery was clearly proven, and no evidence contradic- 
tory was introduced or offered. 

16. Because the verdict of the jury was contrary to law, 
there being no evidence that the defendant had violated the 
law in any particular, or had ever failed or refused to ac 
count with plaintiffs for anything. 

17. Because the verdict of the jury is contrary to evidence 
and law, and strongly and decidedly against the weight of 
evidence. 

18. Because the verdict of the jury is contrary to the 
evidence on the subject of value, and is excessive. 

Upon hearing this motion for a new trial, the presiding 
Judge overruled the same on all the grounds taken, except 
the eighteenth and last ground, and overruled the motion on 
that ground also, provided that the counsel for the plaintiff 
shall, within ten days, write off from the amount of damages 
rendered by said verdict, all the excess above the sum of 
three thousand two hundred and seventy-one dollars and 
ninety-one cents, and on his failure so to do, the said Judge 
ordered that the verdict be set aside and a new trial be had. 

This decision of the presiding Judge was excepted to, and 
brought up by both parties. 

The defendant excepts, because the Court refused to dis- 
miss the action, and because of the refusal of the Court to 
grant a new trial upon all the grounds taken in the motion. 

The plaintiff excepts, because the Court granted a new 
trial, unless the damages should be remitted, as before stated, 
and because during the trial of said case, John Motley, being 
a witness on the stand, proved the value of the slaves in con- 
troversy at the time of the conversion, and was then ques- 
tioned by plaintiff’s counsel as to the increased value of cer- 
tain of the slaves at the date of the trial, and on cross-exam- 
ination, defendants’ counsel asked the witness and proposed 
to prove by him the depreciated value of certain others of the 
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slaves, which the Court allowed, against the objection of 
plaintiff’s counsel, 


E. Y. Hitz, N. M. Harris & B. H. BieHaw, for the 
plaintiff in error. 


B. H. Hitt & C. W. Masry, for the defendants in error. 


By the Court—JENKiss, J., delivering the opinion. 


The record in this case is very voluminous, and it presents 
exceptions to different rulings of the Court by each party. 

We will consider, first, the exceptions taken by the defend- 
ant in the Court below, and as each party is both plaintiff 
and defendant in error, we shall designate them by their 
positions, respectively, in the Court below. 

1. The defendant excepts, first, on the ground that the 
Court “ erred in not dismissing the action.” We have searched 
the transcript, in vain, for evidence that any distinct mo- 
tion was made to dismiss the cause before it had been sub- 
mitted to the jury. The 10th and 11th grounds of the de- 
fendant’s motion for a new trial, impute error to the Court, 
in having charged the jury, that in this form of action, and 
under the proofs, a recovery could be had for the value of 
the negroes in dispute, and their hire. This is the only trace 
we find in the record of exception made to the form of the 
action in the Court below. The plaintiff was evidently pro- 
ceeding under the second section of the Act of January 15th, 
1852, entitled: “An Act to regulate the mode of suing the 
bonds of Executors, Administrators and Guardians.” 

In this action, it has been attempted to inquire into ad- 
vancements made, during her life, by the intestate: and the 
principal object was to try the title to certain slaves, of 
which plaintiff maintains that the intestate died seized and 
possessed, and which are in the hands of the defendant, as 
administratrix, but which the defendant insists are her own 
property, by gift from the intestate. We strongly incline to 
the opinion that the remedy given by the second section of 
the Act of 1852, is applicable, and was intended by the Leg- 
islature to be applied, only, to matters of account between the 
representatives of deceased persons and their legatees or 
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distributees—or between guardians and their wards. Where 
the claim of the plaintiff is based upon the returns of the de- 
fendant to the Ordinary, impeached only by such surcharg- 
ing of particular items, improperly introduced, or omitted, 
or overcharged, or undercharged, as may be conveniently set 
forth in the assignment of breaches of the bond, the remedy 
may be sufficiently appropriate; but when attempted to be 
used to try title to slaves, between the deceased and his rep. 
resentative, or to adjust unequal advancements, made by 
the deceased to his children or grand-children, we think it 
due to the General Assembly to suppose that the attempt 
goes beyond their contemplation. 

Presented as the exception is, in this case, and weakened 
by a consent equivocal in its terms, and differently under- 
stood by the opposing counsel, but clearly embracing the 
speedy decision of the contested claim to the slaves, we will 
not, on this ground, reverse the judgment. 

The next exception, taken by the defendant, is, that the 
Court erred in overruling his motion for a new trial upon 
all of the grounds presented in the motion ; and this brings 
them under review. 

In his argument before this Court, defendant’s counsel 
abandoned the first, second, third, fifth, sixth, eighth and 
ninth grounds. The tenth and eleventh (referring to the 
charge of the Court touching the sufficiency of the remedy,) 
have been disposed of in considering the first exception. The 
fourth ground is error of the Court in admitting the declara- 
tions of Mildred Bowling (the defendant’s intestate,) of her 
intention not to make a will, and in regard to what her 
father did with his property, and all her declarations as to 
the disposition of her property at her death. 

Throughout the trial of this case, the door for the admis- 
sion of evidence was certainly very widely opened for the 
benefit of both parties. The tendency in the progress of 
jurisprudence has been to relax greatly the stringent rules 
of evidence to be found in the books, and this Court has 
already gone far to sanction this relaxation. Touching the 
precise question now under review, two of the Court are of 
opinion that the evidence was properly admitted, whilst the 
third, holding that it, with much of like character, might 
well have been excluded, deems it too immaterial—of too 
light a character—to warrant the supposition that it influenced 
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the finding of the jury, or to justify a reversal of the judg- 
ment. 

The seventh ground assigns as error, the exclusion of the 
declarations of the intestate, and other evidence, going to 
show the amount of money advanced to the father of plain- 
tiffs, and the injury sustained by Nathan Lipscomb, in be- 
coming the security of John W. D. Bowling, the father of 
the plaintiffs. 

There is nothing, whatever, in the pleadings, or in the con- 
sent, referring to advancements. If the defendant desired 
to have advancements adjusted, she should have either de- 
murred to the action or pleaded them specially. 

Who Nathan Lipscomb was, or how his injuries; resulting 
from his securityship for the deceased father of plaintiffs, is 
connected with the distribution of Mildred Bowling’s estate, 
the record does not disclose, and this ruling of the Court 
seems to be quite right. 

2. The thirteenth ground is, that the Court erred in charg- 
ing the jury, as requested by plaintiff’s counsel, “ That, when 
a witness testifies to facts, incoherently or inconsistently, that 
circumstance goes to the credibility of the witness ; and if the 
manner is very incoherent or inconsistent, the testimony 
should be considered with great caution.” We regard this 
charge as equally consonant with reason and with law. 

All of the other errors, alleged by defendant’s counsel 
against the charge of the Court, and against the verdict of 
the jury, except the eighteenth and last, (in which the Court 
sustained them,) may be resolved into this question : 

Is the verdict of the jury sustained by the law and the 
evidence ? 

It must be borne in mind that the great question in the 
case is, as to the liability of the defendant Lipscomb, in her 
character of administratrix, for the value and the hire of 
certain slaves. Plaintiffs allege title in the intestate at the 
time of her death. Defendant sets up title in herself, by 
gift from the intestate. 

Plaintiffs prove possession of, and property in, certain 
slaves, by the intestate, in and near the close of the year 
1854, she having died early in the year 1855. About this 
there is no dispute. Plaintiffs, also, proved the value and 
the hire of the slaves, and then closed their case. 

Defendant put in evidence declarations of intestate, of her 
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intention to give, and of her having given, the slaves is dis- 
pute to the defendant, and also evidence as to delivery, 

The declarations of intention to give, we put out of the 
question, as amounting to nothing. 

The declarations that she had so given the slaves, were 
proven by four or more witnesses ; but they were of the most 
general character, indicating neither time, nor place, nor 
manner, nor witnesses to the fact. All the circumstances 
clearly indicate that the gift, spoken of by intestate as hay- 
ing been made, was unaccompanied at the time of making 
it, by any delivery, actual or symbolical. 

In Anderson & Wife vs. Baker, 1st Ga. Reports, 595, 
this Court held that, “to constitute a valid parol gift of a 
chattel, there must be an immediate delivery of the same by 
the donor to the donee.” And again, “The bare declara- 
tion of the donor, that she had given certain negroes to the 
donee, is not sufficient to pass the title to the donee without 
evidence of some act, from which the jury may presume a 
delivery of the property where the donor remains in posses- 
sion of the property, exercising dominion over it until her 
death.” 

In Carter & Wife vs. Buchannon, (which was trover for 
a slave,) 3d Ga. Reports, 513, this Court held that, “ De- 
clarations of the donor, made on the evening of the same 
day on which the alleged gift was made, but after it was 
made, to show that there was a gift, and the manner of it, 
are not admissible as parts of the ves geste,” and fustified the 
rejection of such evidence in proof of a gift. 

How much less, then, are declarations of the donor ad- 
missible to prove the gift, which were made, we know not 
how long, after simply stating the gift, but not the manner 
and form of it? 

The Court say, on page 517: “It is well settled that the 
acts of the party, or the facts, or circumstances, or declara- 
tions, which are sought to be admitted in evidence, are not 
admissible, unless they grow out of the principal transaction, 
illustrate its character, and are contemporary with it.” 

In both these cases, numerous authorities are cited and 
well considered. When we consider the great value, in 
Georgia, of negro property, and the facility of proving parol 
gifts by general declarations of the donor, (often made play- 
fully or inconsiderately,) it is a subject of congratulation that 
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this Court, at an early day in its history, adopted stringent 
rules touching the proof of parol gifts. But these rules will 
avail nothing, unless rigidly enforced. 

3. We hold, then, the general rule to be, that there must 
be, to constitute a valid parol gift of a chattel, an actual de- 
livery of the chattel, at the time of the gift, accompanied by 
words characterizing the act as a gift—and further, that the 
act and the words spoken must be such as to signify clearly 
the transfer of dominion over the chattel from the donor to 
the donee. Such, we say, is the general rule; whether or 
not there may be declarations and circumstances, not pre- 
cisely contemporaneous, but equivalent, as to intention and 
transfer of dominion, we leave to be determined as cases may 
arise. In this case we hold, that the mere declarations of the 
alleged donor, that she had given, ete., are insufficient to 
establish the gift. 

4, But it is insisted that there was an actual delivery of 
the slaves in dispute, posterior to some of the proven declara- 
tions of the donor, that she had given, ete., and prior to other 
declarations of the same party of like import. These prior 
and posterior declarations, it is insisted, connected with the 
intermediate delivery, bring the case within the rulings of 
the Court—make a case equivalent to that involved in the 
general rule, 

To that proposition we assent, with this qualification : that, 
as the act of delivery relied upon was characterized by no 
contemporaneous words, the subsequent possession by the 
donee must be such as to show an abandonment of dominion 
by the donor, and its acquisition by the donee. The proof 
of delivery was briefly this: that the alleged donor directed 
her overseer, so soon as the crop of 1854 was gathered, to 
notify her of it, for “she wanted to deliver the negroes to 
Mrs. Lipscomb ;” that, having gathered the crop, he after- 
wards notified her of it, and a boy, hired by Mrs. Bowling, 
came with Mrs. Lipscomb’s cart and took the negroes away. 
He afterwards saw them on Mrs. Lipscomb’s plantation. 
Other witnesses testify to having seen them there. Now, as 
the validity of this gift confessedly hangs upon the question 
of delivery, the character of the possession, acquired through 
it by the defendant, should be closely scrutinized. 

Plaintiffs offered rebutting evidence to this point. 

There were four witnesses, viz.: Brittain, Harris, Edwards 
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and Forbus, who testified to conversations with Mrs. Bowling 
and Mrs. Lipscomb, both present and participating, in which 
they spoke of an arrangement, made between them, to farm 
together, on Mrs. L.’s ‘plantation, in the year 1855, Two 
witnesses, viz.: Mary Bowling and Martha Samples, testify 
to similar declarations, made to them by Mrs. L. alone, 
These conversations occurred about the last of 1854, or first 
of 1855. Some of these witnesses give the details of the 
arrangement as stated by the two, or by the defendant, and 
amongst them were these: that they should furnish, each, 

about an equal number of hands, about an equal amount of 
provisions, should contribute equally to bear the expenses, 
and equally divide the profits. ‘The witnesses Ridley, Pharr, 
Bowling and Samples also testify to sayings of the defendant, 
shortly before and shortly after the death of the intestate, 
relative to these slaves, not at all reconciliable with the idea 
of title to them in herself 

This testimony was all before the jury ; their verdict shows 
that they considered the transaction relied upon asa delivery, 
not consistent with an abandonment of dominion by the in- 
testate, and an acquisition of it by the defendant. We think 
the rebutting evidence fully justifies their conclusion, and 
will not, therefore, set aside their verdict as against the law 
and the evidence of the case. This disposes of the defendant’s 
exceptions. 

The plaintiffs except to the judgment of the Court, first, 
because the Court granted a new trial, unless a certain sum 
be remitted from the damages, which were deemed excessive, 
After a careful review of the evidence, we agree with the 
Judge below, and for the reasons stated by him, that the 
damages were excessive to the extent of the sum required by 
him to be remitted. 

Plaintiffs except, secondly, that the Court erred in per- 
mitting the defendant to show that some of the slaves had 
depreciated in value since the conversion, after the plaintiffs 
had proven an appreciation in value of others, since the same 
event. 

We sustain this ruling, for the reason that our practice al- 
lows in trover an alternative verdict, as regards the value 
of the slaves; that is to say, a verdict assessing, separately, 
in the damages the value of the slaves, to be avoided by de- 
livering the ‘slaves to the plaintiff, within so many days ; and 
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this form is almost invariably adopted. But defendant has 
not the privilege of retaining some, and delivering others, of 
the slaves; he must deliver ‘all the slaves, or pay all of the 
money. In this view, as well as in a general view of the 
subject, the jury should have evidence of the value of all, at 
any time, when the value of some was proven. 
Finding no error in the numerous rulings of the Court, 

we affirm the judgment. 


JupGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed, and that the plaintiffs be allowed, until the last day 
of the next term of the Superior Court of Troup county, to 
remit from the amount of damages found by the verdict, the 
sum stated as excess, by the Court, in the judgment, upon 
the motion for a new trial. 





RAINEY vs. JONES. 


Where the defendant has fully denied all the equity of the bill, is solvent 
and able to respond to any duty or damages which may be imposed, 
and there is nothing peculiar in the facts of the case, this Court will 
not overrule the discretion of the Circuit Judge in dissolving the in- 
junction. 


In Equity, in DeKalb Superior Court. Decision by Judge 
Bu, at the October Term, 1859. 


John G, Rainey filed his bill in equity, in DeKalb Supe- 
rior Court, against Charles M. Jones, in which bill the com- 
plainant alleges : : 

That Baker & Wilcox obtained a judgment, in DeKalb 
Superior Court, against the complainant, for the sum of two 
hundred and forty- five dollars and forty-six cents, besides 
interest and costs; that a fi. fa. issued from said judgment, 
and was levied upon lot of land number two hundred and 
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eighty-one, in the eighteenth district of said county, contain. 
ing two hundred two and one-half acres, as the property of 
the complainant, and which did in fact belong to him; that 
the defendant, Charles M. Jones, then lived near to the eom- 
plainant, between whom and complainant there had been con- 
siderable dealings, and then existed mutual accounts; that 
the said Charles M. Jones was indebted to the complainant 
the sum of four hundred and twelve dollars and forty-three 
cents, for goods, lumber, money and other things, sold and 
delivered, loaned and furnished by the complainant, to the 
said Jones, at his special instance and request; that com- 
plainant does not know, and has no means of knowing, the 
amount of his indebtedness to said Jones ; that the complain- 
ant’s said lot of land was advertised by the sheriff for sale, 
on the first Tuesday in May, 1857, and being unable at the 
time to pay off the fi. fa., and save his property from sale, and 
confiding in the said Jones, as his friend and neighbor it 
was agreed by and between the said Jones and the complain- 
ant, that said Jones should furnish the money and bid off 
said land, and that, on a settlement had between the parties, 
the said Jones should reconvey the land to complainant ; that, 
pursuant to said agreement, the said Jones did bid off said 
land for the complainant’s benefit, and did pay off all of said 
ji. fa., except about thirteen dollars, which was furnished by 
complainant ; that said land was bid off by said Jones, at the 
sum of four hundred and five dollars; that, on the day of 
said sale, the said fi. fa. amounted to the sum of two hundred 
and eighty-one dollars and five cents, all of which, except 
the said sum of thirteen dollars, was, paid by the said Jones 
to John M. Fowler, sheriff—the balance of his bid over and 
above the amount of the fi. fa., the said Jones never did pay 
to the sheriff or any one else, but, at the request of the said 
sheriff, the complainant gave his receipt for said balance of 
the said bid, simply that it might appear that the bid was 
correctly disposed of, but complainant never did actually re- 
ceive the money, nor was it ever paid ; that complainant and 
said Jones told said sheriff that the matter was all under- 
stood between them, and the said sheriff executed a deed to 
said Jones for said land, on or about the sixth day of May, 
1857 ; that said lot of land, at the time, was well worth the 
sum of thirteen hundred dollars ; that complainant is now, 
and has always been ready to come to a full and fair settle- 
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ment with the said Jones, and pay him any balance which 
may be due to him on such settlement, when the sum is as- 
certained ; that the complainant has remained on said land 
ever since the said sale, without molestation or demand of 
rent by the said Jones, and believed that said Jones would 
come to a settlement with him, and faithfully carry out said 
agreement about said land, but recently complainant has 
found, to his surprise, that the said Jones is fraudulently in- 
tending and endeavoring to deprive complainant of his home, 
by denying the agreement aforesaid relative to said land, 
and by neglecting and refusing to account and settle with 
the complainant ; that the said Jones has instituted an action 
of ejectment in the Superior Court of said county against 
the complainant for the recovery of said land, and has also 
commenced an action in the Inferior Court of said county 
against the complainant on a promissory note, which action 
has been carried to and is now pending on the appeal in said 
Superior Court, and is unjust and inequitable until the set- 
tlement aforesaid is had between the parties ; that the com- 
plainant cannot set up the agreement aforesaid in a Court of 
law, so as to bara recovery against him in said action of 
ejectment, and cannot have full and adequate relief in the 
premises, except in a Court of Equity. 

The complainant, by his bill, prays: That the said Jones 
may come to an account with him; and that he may discover, 
on oath, the facts respecting the said agreement; and that 
an injunction may issue, restraining the further prosecution 
of said action of ejectment and the said action on the said 
note, until the hearing of his said bill. 

The injunction prayed for was granted. 

On the 29th of March, 1859, the defendant, Jones, filed 
his answer to the complainant’s bill, in which he admits: 
That the fi. fa. in favor of Baker & Wilcox was levied on the 
land, as charged, but denies that the land belonged to com- 
plainant, or that he had any title or right to the same, ex- 
cept a bond for titles, made and executed by Robert M. Rai- 
ney, which bond was conditioned to make titles when the 
purchase-money was paid, for which purchase-money the said 
Robert Rainey held complainant’s notes, on which nothing 
was ever paid by the complainant; that on the day said land 
was sold, and after the defendant had bid it off, the complain- 
ant delivered said bond for titles to defendant, who then 

VoL, xxxI—9. 
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learned, for the first time, ‘eas complaiuant hab no title te to 
said land; that the defendant carried said bond for titles to 
the said Robert M. Rainey, and paid to him the notes of 
complainant for the purchase-money, amounting in all to the 
sum of five hundred and sixteen dollars, and the said Robert 
M. Rainey then took up said bond and made to the defend- 
ant a warranty title for said land. The answer admits, that 
defendant and complainant lived near each other, but denias 
positively, that, at that time, or at any other time, from the 
13th of March, 1857, to the said sale day, there were any ae- 
counts eeueen, complainant and defendant, or that there was 
to be any settlement between them ; that, on the said thirteenth 
day of March, 1857, the complainant and defendant had a 
full and complete settlement of all accounts between them, 
and that on the day said land was sold, the defendant did 
not owe complainant one cent by account, note, or other- 
wise, but that he, then, held notes on complainant for more 
than one hundred dollars ; that all the items of indebtedness 
mentioned in, and annexed to, the complainant’s bill, were 
included in and settled by the reckoning on the said 13th 
of March, 1857; that the items of said account, dated since 
that time, were likewise settled, at a reckoning between the 
complainant and defendant, had at the house of John T, 
Flowers, on the twenty-eighth day of January, 1859, upon 
which last settlement of accounts, the defendant was due to 
complainant the sum of one hundred and five dollars, which 
amount, it was then and there agreed, should be entered asa 
credit on the note sued on in the action aforesaid, and which 
credit the defendant, afterwards, entered on the same. The 
answer admits, that itis probable the complainant was unable 
to raise the money to save said land from sale, but denies 
positively that the defendant ever agreed to bid off said land 
for the benefit of complainant, and that, upon an accounting 
and settlement between the defendant and complainant, the 
land should be re-conveyed to complainant; but, on the con- 
trary, while the sale of the land was going on, complainant 
came to the defendant and asked him to bid for and to buy 
the land, even if it should go to a thousand dollars, and that 
he should have his own time to pay whatever surplus might 
remain after paying off said fi. fa., and the defendant is in- 
formed and believes, that complainant made the same request 
of and proposition to others, who bid for the land with that 
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understanding. The answer admits, that defendant bid off 
the land at the sum charged, and that the fi. fa. amounted to 
about the sum charged, but positively denies that complain- 
ant furnished thirteen dollars, or any other sum of money, 
to aid in paying off the fi. fa. ; that the complainant did on 
that day pay the defendant thirteen dollars, which he owed 
him for that sum loaned to him a few days before said sale, 
and that, when it was paid, nothing was said about it being 
paid or furnished for the purpose of paying off the fi. fa. 
The answer admits, that the defendant only paid to the sher- 
iff the sum due on the fi. fa., and as there was no other fi. fa. 
in the sheriff’s hands, the defendant and complainant ex- 
pressly agreed that the surplus of ninety-eight dollars and 
forty-two cents should go in payment of a note, held by de- 
fendant against complainant, for ninety-five dollars, besides 
interest and cost, which note was produced in the presence of 
the sheriff, and was satisfactory to complainant, who gave 
the sheriff a receipt for the said surplus, remarking that he 
did not then have time, but that he, the complainant and de- 
fendant could meet in a day or two and arrange the matter 
with themselves. The answer also admits, that the sheriff 
executed to defendant a title-deed for the land, but denies 
that, at that time or previous to the sale, there was any un- 
derstanding or agreement that the land should be reconveyed 
to complainant. The answer denies that the land was worth 
thirteen hundred dollars, or that it was worth more than 
eight hundred dollars; the answer denies that defendant has 
allowed complainant to remain on the land without account- 
ing for rent, but alleges that he has made every effort to get 
complainant off the said land; that he tried to get possession 
of the land by virtue of his purchase at sheriff’s sale, but 
the sheriff failed to put him in possession whilst he remained 
in office; that he tried to get the possession of the land by 
possessory warrant, and was legally non-suited ; that com- 
plainant has one day been promising to give defendant the 
possession of the land, and at another threatening to kill the 
man who takes possession of the same; that, after other 
means failed, he brought the action of ejectment aforesaid ; 
the answer admits the bringing suit on the promissory note, 
but denies that it is unjust or inequitable; the answer alleges 
that complainant agreed to rent said land, and cultivate ten 
acres thereof in cotton—and that, until the filing of the bill, 
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defendant thought that complainant was satisfied with all the 
arrangements and settlements made as aforesaid. 

Upon the coming in of the answer, a motion was made by 
defendant to dissolve the injunction on the ground that the 
facts and circumstances, upon which the equity of the bill 
was based, were distinctly and positively denied by the an- 
swer. 

The presiding Judge sustained the motion, and dissolved 
the injunction. 

Error is assigned upon this decision of the Judge. 


GARTRELL & HIL1, for the plaintiff in error. 
Murpnuy & CANpDLER, for the defendant in error. 
By the Court.—LuMPKIN, J., delivering the opinion. 


Had the Court concluded to retain the injunction in this 
ease, we would not have felt constrained to control the dis- 
cretion of the Circuit Judge; deciding, however, to dissolve 
it, it is not, in our judgment, such a flagrant abuse of dis- 
cretion as demands the interference of this Court. 

It is not pretended but that Jones is solvent and able to 
respond to any duty or damages, which may be imposed upon 
him; and having confessedly denied all the equity in the 
bill, we see no sufficient reason for restraining him from pros- 
ecuting his legal rights in the appropriate forum. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 
firmed. 
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1. Mistake of law is a good defense against an action to recover money, 
under a contract of purchase, where there is a full knowledge of all the 
facts: provided, the mistake be clearly proven, and the plaintiff can- 
not, in good conscience, receive the money sued for. 

This defense is available (the proofs being clear and indisputable,) in 
an action brought by a sheriff for the use of a defendant in execution 
against the first purchaser at a sheriff's sale, to recover the difference 
in amount between the first and second sale, under the Act of the 27th 
December, 1831: Cobb's Digest, 513. 


nm 


Debt, in Fulton Superior Court. Tried before Judge But, 
at the April Term, 1860. 


This case came up and was heard, upon the following state 
of facts, to-wit: 

On the 18th day of July, 1854, Patterson M. Hodge, 
executed and delivered to Meredith Collier a mortgage deed 
for “ City lot, No. 49, in block number 2, in the city of 
Atlanta, being part of lot of land No. 51, in the 14th district 
of original Henry, then Fulton county, which city lot fronts 
on Ivey street, and containing one-half acre, more or less,” 
for the purpose of securing the payment of a promissory note, 
made by the said Hodge, payable to said Collier or bearer, 
dated the 18th day of July, 1854, and due one day after 
date, for six hundred dollars. The mortgage was duly 
recorded in the office of the Clerk of the Superior Court of 
Fulton county, on the 1st day of August, 1854. 

After the date of the mortgage, Thomas W. Connally, as 
administrator of Cornelius M. Connally, deceased, recovered 
several judgments, in a Justice’s Court, of said county of 
Fulton, against the said Patterson M. Hodge, as principal, 
and Ambrose B, Forsyth, as security. 

From these judgments fi. fas. were issued and levied upon 
the mortgaged premises, as the property of the said Hodge. 

When the property was exposed to sale by the sheriff, 
notice was publicly given that the same would be sold, subject 
to the mortgage lien of the said Collier, and at the sale, the 
said Collier being the highest and best bidder, the property 
was knocked off to him, at the price of nine hundred and 
thirty-one dollars. 
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Immediately after the property was knocked off, the said 
Collier stated that he had bid for the same under a mistake ; 
that he thought that the money arising from the sale w ould 
first be applied to the payment of the sum due on his mort- 
gage, and the balance to the judgment creditors, but upon 
being informed that he could claim no part of the money on 
his mortgage, he declined taking the property, and stated to 
the sheriff that he could sell it over again, as he, Collier, 
had bid for it under a misapprehension of his rights. 

The property was forthwith sold again, and purchased by 
Willis Carlisle, at and for the sum of three hundred and 
seventy-five dollars. 

The second sale occurred before the sheriff left the block, 
and before any of the bidders had gone away from the place 
of sale, the only bidders being the said Collier and Carlisle, 
and the only bid made at the second sale being that made 
by Carlisle, who was the brother-in-law of said Hodge. 

Thomas J. Perkerson, then sheriff of Fulton county, in- 
stituted an action of debt in the Superior Court of said 
county, to recover, for the use of the said Hodge, the differ- 
ence between the amounts of the first and second sale. 

On the trial of said action, the plaintiff introduced the fi. 
fas., with the levies on the lot, and also proved the regular 
advertisement of the sale, and that the two sales occurred, 
and that the property was bid off, first by Collier, and secondly 
by Carlisle, as before stated, and that the notice and state- 
ments were made by Collier, as to his mortgage, which are 
hereinbefore detailed, and closed his case. 

The defendant, Collier, then offered in evidence the note 
and mortgage aforesaid, his counsel stating at the same time 
that he was “prepared and expected to prove that the prop- 
erty sold for its full value, taking the amount of the mort- 
gage into consideration ; and that, so soon as the said Collier 
was informed by an attorney that he was bidding under a 
misapprehension, he did not make another bid, and that the 
said Willis Carlisle, the other bidder, was also laboring un- 
der the same mistake, and that so soon as he was informed of 
the mistake, he did not make another bid. 

The Court below rejected the mortgage, and refused to 
allow the defendant to make the proofs thus offered and pro- 
posed to be made, and the defendant excepted. 

The defendant then moved the Court to continue sai.! case, 
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for the purpose of en abling him to file a bill in equity, to 
relieve himself from the mistake so made, as aforesaid, stating 
to the Court that he was prepared to prove that he bid at 
said sale under a misapprehension of his legal rights, and 
that the said Hodge, for whose use the action was brought, 
had sustained no damage by the defendant’a failure to take 
said property at his bid, because the same brought its full 
value at the second pen being sold subject to his mortgage. 

The Court overruled the motion and refused the continu- 
ance, holding that the defendant was not entitled to any re- 
lief in equity, from the facts stated; to which ruling and 
refusal the defendant excepted. 

The evidence being closed, the jury, after receiving the 
charge of the Court, returned a verdict in favor of the plain- 
tiff, for the sum of five hundred and fifty-six dollars, with 
costs of suit. 

The defendant assigns error upon the several rulings and 
decisions of the Court, and seeks, by the writ in this case, a 
reversal of the same. 


Ezzarp & Co.uirr, for the plaintiff in error. 
J. M. & W. L. Catuoun, for the defendant in error. 
By the Court.—Jenxins, J., delivering the opinion. 


This action was instituted under an Act of the General 
Assembly, approved December, 27, 1831, entitled: “ An Act 
defining the liability of pure at, at executors’, guardians’, 
administrators’ and sheriffs’ sales, when they refuse, or fail 
to comply with the terms of such sales.” 

The defense set up was, that the defendant bid off the 
property under a mistake of law, as to his rights. In sup- 
port of his defense, the defendant offered proof that he and 
the only other bidder both bid under the impression that the 
proceeds of the sale would be applied first to the satisfaction 
of defendant’s mortgage—the lien of which was older than 
that of the judgment under which the sheriff sold the prop- 
erty, but which had not then been foreclosed—and afterwards 
to the satisfaction of the judgment. He did not know (though 
he and all present were cognizant of the existence and the 
superior lien of his mor teape) the legal consequence of his 
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bid would be the payment of the full amount so bid, to be 
appropriated, first, to the satisfaction of the judgment credit- 
or’s demand, and then to the uses of the defendant in exe. 
cution, leaving him, as his only means of satisfying his mort- 
gage, recourse upon the very property which he had already 
purchased at its full value. 

The Court refused to receive this evidence, and also refused 
to continue the cause, that he might seek redress in equity, 
And to these rulings, denying him relief in either jurisdic- 
tion, defendant excepted. The refusal to continue, with a 
view to change of jurisdiction, was proper, for the reason 
that if plaintiff’s claim was unfounded, defendant’s remedy 
at law was ample. 

But was the Court right in denying his defense in the 
action pending ? 

It was argued with much earnestness that the terms of the 
statute are positive—that liability to pay the difference be- 
tween the amounts of the first and second sales, is the ine- 
vitable consequence of failure or refusal to pay the purchase 
money of the first sale. The usee in this action is the de- 
fendant in execution—the previous owner of the property, 
the plaintiff in execution, having been satisfied by the resale. 
Suppose, instead of the defense here set up, the defendant 
had pleaded and proven that he had been induced to bid for 
the property more than its value, by false and fraudulent 
representations of the plaintiff’s usee, regarding the prop- 
erty, its location, the improvements upon it, or other elements 
of value. Surely, in such a case it would not be insisted 
that in legislative intendment the plaintiff should take ad- 
vantage from his own wrong. Then there is no such inevit- 
able consequence resulting from the statute. The intention 
of the Legislature was to give a more summary remedy in 
such cases, not to make contracts entered into at such sales 
more sacred than all others. 

The only remaining question then, is whether mistake of 
law, the facts being clearly understood, is a good defense to 
an action brought to enforce a contract. The principle in- 
volved has been settled by this Court. 

In the case of Culbreath vs. Culbreath, 7 Georgia Reports, 
64, it was decided, that “money paid by mistake of law, 
may be recovered back, in an action for money had and 
received, where there isa full knowledge of all the facts; pro- 
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vided, the mistake is clearly proven, and the defendant can- 
not, in good conscience, retain it.” The same principle, pre- 
cisely, pervades the following proposition: Mistake of law 
is a “good defense against an action to recover money under 
a contract of purchase, where there is a full knowledge of all 
the facts ; provided, that the mistake is clearly proven, and 
the plaintiff cannot, in good conscience, receive the money. 

There was, in the case before the Court, a full knowledge 
of all the facts at the time of the sale. The defendant, at 
the trial, took upon himself the onus of proving the mistake 
clearly; and this done, the inference would be irresistible 
that the plaintiff could not, in good conscience, receive the 
money. The defendant offered to prove that the price paid 
for the Jand on resale, (of which the plaintiff received the 
benefit) added to the sum due upon defendant’s mortgage, 
would make an amount about equal to defendant’s final bid 
at the first sale, and fully equal to the value of the property. 
The property was sold subject to defendant’s mortgage ; 
when, therefore, the property shall have been again sold to 
satisfy the mortgage, plaintiff will have realized its full value. 
Should he in this action recover the difference between the 
two sales, in amount, he will thus (according to the case 
made in the record,) take from defendant all that is due him 
upon the mortgage. Can he do so in good conscience? We 
say not that defendant is entitled to a verdict, or that the 
verdict rendered was wrong. That must depend upon the 
proofs made. But, believing that this case is within the rul- 
ing in Culbreath vs. Culbreath, we hold that the Court be- 
low erred in ruling out defendant’s evidence, thereby deny- 
ing him his defense, and for that reason reverse the judg- 
ment. 








JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, because the Court erred in rejecting evidence, offered 
by the defendant, to show that he had purchased the prop- 
erty for which he was sued under a mistake of his legal 
rights; and in holding that such mistake, if clearly proven, 
could not avail him as a defense in this action, and, further, 
that the judgment and verdict in the Court below be set 
aside, and a new trial ordered. 
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ROSEBERRY vs. ROSEBERRY. 


1. An order of magistrates, or of a magistrate, before whom a possessory 
warrant is returned, dismissing the warrant, without any reason stated 
in the order, or appearing in the record, will not be regarded as an 
adjudication of the right of possession in favor of the defendant, but 
as a non-suit, or dismissal in the nature of a non-suit. 

2. It is the duty of the magistrate, or magistrates, trying such a case, 
(unless it be dismissed on motion of plaintiff’s counsel, or by reason 
of some defect or informality, without a decision on the merits,) if 
they find from the evidence, that the property in dispute was last in 
peaceable possession of the defendant, to give judgment in his favor, 
order the property to be delivered over to him, upon his compliance 
with the requisitions of the statute. 

3. If it appear that father and son live together on the premises of the 
father, where there are, also, certain slaves, previously the property of 
the father, and in his exclusive possession, but placed by him under 
the control and management of the son; and if he, capriciously, leave 
the premises, taking the slaves with him, the father is entitled to the 
restitution of them under a possessory warrant. 


Possessory Warrant, in Newton Superior Court. Tried 
before Judge CaBANISS, at the March Term, 1860. 


The record in this case exhibits the following state of facts, 
to-wit: 

On the 10th day of February, 1860, Richard Roseberry 
obtained a possessory warrant against Robert Roseberry, 
to obtain the possession of four negro slaves, to-wit : Malissa, 
a woman, about 24 years old; Nancy, a woman, about 22 
years old; Jesse, a boy, about 16 years old; and Esther, a 
girl, child of Mallon. about 4 years old. 

On the 14th of February, 1860, the case came before J. 
W. B. Summers, B. F. Carr, and P. Reynolds, Justices of 
the Inferior Court, for a hearing, when the said Justices 3 pass- 
ed the following order (Justice Reynolds dissenting,) to-wit: 
“On motion of counsel, ordered that the warrant be dismiss- 
ed, after the testimony had been heard, and argument had.” 

On the same day that said order was passed, the said 
Richard Roseberry obtained another possessory warrant 
against the said Robert Roseberry, to recover the possession 
of the same negroes. 

On the 21st of Februar 7, 1860, the case made by the see- 
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ond warrant came before the same Justices of the Inferior 
Court for a hearing, when said Justices passed the following 
order (the said Reynolds again dissenting,) to-wit : 

“Tt is ordered by the Court, that the warrant and pro- 
ceedings thereunder, be dismissed.” 

On-the said 21st day of February, 1860, the said Richard 
Roseberry obtained a third possessory warrant against the 
said Robert Roseberry, for the recovery of the possession of 
the same negroes, 

On the 29th of February, 1860, the ease made by the 
third warrant came up for trial before P. Reynolds, W. S. 
Lee, W. B. Perry, and B. F. Carr, Justices of the Inferior 
Court of Newton county. 

Counsel for the defendant, Robert Roseberry, moved the 
Court to dismiss the said third warrant, on the ground that 
the rights of the parties had been settled and adjudicated 
upon a former warrant, in the same Court, and between the 
same parties, and relative to the same subject matter, and 
that the plaintiff, Richard Roseberry, was thereby precluded 
by the said former judgment from further proceedings by 
Possessory Warrant. 

The said Justices overruled the motion, and counsel for 
the defendant excepted. 

The plaintiff, Richard Roseberry, introduced several wit- 
nesses, who testified: That the negroes in dispute had been 
in possession of the plaintiff for a number of years, one of 
them for ten or twelve and another for eight years, and the 
others for several years; that the defendant, who is the son 
of the plaintiff, lived at the same place with his father ; that 
the negroes were kept on the old man, Richard Roseberry’s, 
place, anl worked thereon, and waited on the plaintiff, and 
seemed to be under his control; that, for these reasons, they 
thought that the negroes were in possession of the plaintiff ; 
that, although the defendant lived at the same place with his 
father, and some times, and most generally, kept the negroes 
at work, and superintended and controlled them, the witness 
thought and supposed, that he was doing so as agent and 
overseer for his father; that the defendant, a short time 
after the death of General Williamson, was heard to say that 
he wanted to be appointed trustee for his father, as the old 
man would spend and dissipate the property, if he had con- 
trol of it; that the defendant bought meat, some two years 
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before the trial, and promised to pay for it when the old 
man’s cotton was sold, which he did; that, after the plaintiff 
married, the defendant moved said negroes away from the 
old man’s place to another place, some half a mile distant ; 
the removal occurred some time after the 25th December, 
1859. 

Counsel for defendant again moved to dismiss said war- 
rant, on the ground that it was not sustained by the evidence, 
and that the evidence did not make such a case as would in 
law authorize a judgment in plaintiff’s favor. 

The Justices overruled the motion, and counsel for de- 
fendant excepted. 

The defendant then introduced several witnesses, who testi- 
fied: That in December, 1858, and at other times, and to 
different persons, the plaintiff said that he had given up the 
negroes to defendant, who was to keep them and control 
them: that, to another, the plaintiff said that. he had given 
the negroes to defendant, that he was to keep, control and 
use them, and support the plaintiff; that, to another, the 
plaintiff said that he had given up all his claim to the ne- 
groes to defendant, in consideration that the defendant would 
support the plaintiff during life; that the defendant used, 
worked and controlled said negroes, feeding and clothing 
them, and paying the physician’s bills for attending the said 
negroes; that the defendant supported the old man, and paid 
the expenses of the farm, living with the plaintiff at the time. 

After hearing the evidence and the argument of counsel 
in said case, the said Justices (Carr dissenting) gave the fol- 
lowing judgment, to-wit: 

“ Upon hearing evidence, as to the question of possession, 
it is adjudged and ordered by the Court, that the defendant 
do deliver the possession of the said negroes, mentioned in 
said warrant, to the plaintiff, and that the said plaintiff do 
execute his bond with good security in the sum of $6,500, 
according to the terms of the’statute in such case made and 
provided, and on his failure so to do, the peoperty to be 
turned over to the defendant on his giving a like bond.” 

The defendant, after excepting in ‘writing to all the afore- 
said rulings and decisions of the said Justices s, applied for 
and obtained a writ of certiorari i, to bring up all of the pro- 
ceedings of said case before the Superior Court of said 
county. 
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Upon hearing the said certiorari his: Honor, E. G. Cab- 
aniss, dismissed the certiorari and affirmed the judgment of 
the said Justices, and the writ of error in this case is brought 
to review the said judgment dismissing the certiorari, 





CLiarK & LAMAR, for the plaintiff in error. 
J. J. Fioyp, for the defendant in error. 
By the Court—JENKUiNS, J., delivering the opinion. 


This is an appeal from a judgment of the Superior Court, 
on certiorari, sued out to correet alleged errors of three Jus- 
tices of the Inferior Court of Newton county, upon the trial 
of a possessory warrant, to try the right of possession, un- 
der the Act of December, 1821, entitled: “An Act, more 
effectually to quiet and protect the possession of personal 
property, and to prevent taking possession by fraud or vio- 
lence,” 

The record discloses the fact, that this was the third war- 
rant sued out, within the present year, by the same plaintiff, 
against the same defendant, for the same slaves. The first 
and second warrants were dismissed by order of the Court 
of original jurisdiction, but upon what ground does not ap- 
pear. Upon the return of the third warrant, counsel for de- 
fendant moved, before any evidence had been submitted, to 
dismiss the warrant upon the ground, that the matters in 
controversy had been adjudicated in a previous proceeding, 
by the same plaintiff, against the same defendant, in the 
same Court, and that the plaintiff was, by said former judg- 
ment, precluded from further proceeding by possessory war- 
rant; which motion was overruled, and defendant excepted. 

After hearing the evidence and the arguments of counsel, 
the Court ordered the property into the possession of the 
plaintiff, upon his giving bond and security in terms of the 
Act above recited. Defendant’s counsel excepted. And 
upon these two exceptions, the certiorari was predicated. 
On a hearing of the certiorari, the Superior Court sustained 
the judgment of the Court of original jurisdiction, on both 
grounds, and defendant excepted to these rulings. 

1. The orders dismissing the first and second warrants, 
would, by their terms, indicate that there had been no judg- 
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ment upon the merits—no adjudication of the right of pos- 
session, but a dismissal, owing to some informality, or upon 
the motion of the plaintiff, who may have desired to strengthen 
his case. They bear a strong resemblance to, and are in 
the nature of, non-suits, either voluntary or compulsory. It 
must be conceded that a non-suit, or an order of dismissal in 
the nature of a non-suit, might, under certain circumstances, 
be the appropriate disposition of such a cause. Counsel for 
plaintiff in error argued, with equal earnestness and inge- 
nuity, that, under the provisions of the Act, no other judg. 
ment could be rendered in favor of the defendant. We con- 
strue the statute differently. This is its language: ‘The 
Judge, or Justice, shall hear evidence, as to the question of 
possession, in a summary way, and cause the said negroes, 
or other chattels, to be delivered over to the party “from 
whose possession the same were violently or fraudulently 
taken, or enticed away, or from whom the same absconded, 
or in whose peaceable possession they last were.” Let it be 
remembered that, at the time of the hearing, upon the return 
of the warrant, the property is in the possession of neither 
party. In the regular course of procedure, under the ex- 
plicit directions of the statute, it must have been seized by 
the officer. 

It is, at the hearing, in custody of the law, and a judg- 
ment of the Court, upon the merits, would seem inconclusive, 
without, in express terms, awarding the future possession to 
one or the other. But, recurring to the terms of the Act 
above quoted, which are directory to the magistrate trying 
the case, all doubt vanishes. There are three distinct. mem- 
bers of the sentence in this directory clause; the two first of 
which would seem to indicate the plaintiff as the party into 
whose possession the property should be ordered, provided, 
of course, that the evidence justified it. But the third mem- 
ber, (which I have italicised,) may refer either to the plain- 
tiff or defendant, as the one or the other may appear from 
the evidence, to be the party ‘‘in whose peaceable possession 
they (the chattels) last were.” It will not be denied that 
cases may, and often do, occur, in which the evidence shows 
that the defendant is that party. Indeed, if the plaintiff 
fail to show, by evidence, that the negroes “ were violently, 
or fraudulently taken, or enticed away, or absconded from 
him, or were last in his peaceable possession,” it results in- 
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evitably, as between those parties, that they were last in the 
peaceable possession of the defendant. In that event, the 
statute is clearly mandatory to the magistrate, “ to cause the 
negroes, or other chattels, to be delivered to him.” Failing 
to do this, he would fail in his duty, and this we will not 
presume against any magistrate, unless clearly shown. So 
construing the statute, we cannot regard these orders, dis- 
missing former warrants, as adjudications between the parties, 

2. The Court below is said to have erred in sustaining the 
judgment of the Court, of original jurisdiction, awarding the 
possession to the plaintiff. 

It appears, the relation of father and son existed between 
these parties ; that they lived together at the homestead of 
the father, where these slaves were; that, at some short time 
previous, the slaves were certainly the property of the father, 
and in his possession ; that the son superintended his busi- 
ness, andl managed his slaves; that the son, upon the mar- 
riage of his father, abandoned his home, and took the slaves 
with him, without his father’s consent. In so doing, he 
must have used either violence or enticement. Several wit- 
nesses, on behalf of the plaintiff, testified to his possession 
up to that time. Other witnesses testified, on behalf of de- 
fendant, to his control of the slaves, whilst on his father’s 
place, and to sundry declarations of the father, to the effect, 
that “he had given up the negroes to defendant,” that “he 
had given the negroes to defendant,” that “he had given up 
all his claim to said negroes to defendant.” None of these 
expressions, used as they were, whilst the parties lived to- 
gether, necessarily imply change of possession—or any change 
beyond such cotrol as an agent or overseer would have, un- 
less they be considered as evidence of a gift, involving the 
idea of a change of possession. But in Evans, usee, ete., vs. 
Bowling, at this term, we have held, that such declarations 
are insufficient to prove a gift. The weight of evidence is 
with the defendant in error. 


JUDGMENT.—Whereupon, it is considered and adjudged by 
the Court that the judgment of the Court below be affirmed. 
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COLLINS vs. LOYD. 


1. If J. collects money for C., and when sued by C. on a different de- 
mand, claims as a credit an amount paid to G., for C., a part of which 
payment was the money received by him for C., the statute of limita- 
tions will not interpose, to protect J. from accountability to C. for the 
money then collected and paid out for C. 

. Newly discovered evidence, notwithstanding it relates only to the 
verbal admissions of the party, going to show that he has recovered 
wrongfully, is a good ground for granting a new trial. 


iw) 


Assumpsit, in Fulton Superior Court. Tried before Judge 
BuLL, at the April Term, 1860. 


James A. Collins brought an action of assumpsit in Fulton 
Superior Court against James Loyd, to recover the sum due 
on 2, promissory note given by the defendant, payable to the 
plaintiff, dated the 27th of July, 1851, and due the 25th of 
December, 1852, for eight hundred dollars, with interest 
from the date of the note. There was a credit endorsed on 
the note of “forty dollars and twenty-five cents, amount of 
J. Gilbert’s note,” and dated June 1st, 1857. 

The defendant pleaded a set-o f against the plaintiff’s de- 
mand, which set-off consisted of a payment, by the defend- 
ant, for the use and benefit of the plaintiff, and at his re- 
quest of three hundred and fifty dollars, to one Joshua 
Gilbert. 

On the trial of the case the plaintiff introduced, in evi- 
dence, the note sued on, and closed. 

The defendant then proved by Joshua Gilbert, that on 
the 13th of February, 1855, the defendant paid him, for 
the plaintiff, a physician’s bill of two hundred and eighty- 
one dollars, or about that sum; that this amount included 
seventy-two dollars due him by Miss Sarah Venable, and 
four dollars due him by Miss Jane Venable, and twenty- 
four dollars due him by Miss Julia Bolton, but which was 
all charged to the plaintiff; that plaintiff told the witness 
to settle with defendant, and it would all be right; the 
plaintiff and defendant were brothers-in-law, and had been 
in partnership a number of years before the transaction be- 
tween defendant and witness. In answer to one of the cross- 
interrogatories, to-wit : “ Did defendant pay you any money ? 
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If so how much? Was not the principal amount paid 
you, paid in an account you owed Collins & Loyd?” the 
witness stated: ‘Defendant paid me some money, the 
amount he does not recollect. I owed Collins & Loyd an 
account ; the amount I do not recollect. It was asmall ac- 
count.” 

The defendant then closed; and the plaintiff, in rebuttal, 
offered to prove by William R. Venable, “ That the firm of 
Collins & Loyd was dissolved previous to the 21st of Octo- 
ber, 1847, and that shortly after this suit was commenced the 
defendant told witness that the note sued on was given for 
the purchase money of a city lot in Atlanta.” Counsel for 
defendant objected to the evidence, and the objection was 
sustained, and the evidence repelled by the Court, the plain- 
tiff excepting. 

The plaintiff then offered in evidence the original receipt, 
of which the following is a copy (the execution of the same 
having been proven), to-wit: 

“ ATLANTA, GA., Oct. 21st, 1847. 

“ Received of Collins & Loyd, the account against Joshua 
Gilbert for three hundred and nine dollars, thirteen cents, 
which I, James Loyd, am to pay Jas. A. Collins one-half of 
the proceeds, when collected ; and also one account on A. H. 
Green, deceased, for one hundred and twenty-nine dollars 
and seventy-three cents. JAMES Loyp.” 

To the introduction of this receipt counsel for the defendant 
objected, and the Court excluded the evidence, and plaintiff 
excepted. 

The plaintiff then introduced as a witness the Hon. Wm. 
Ezzard, who testified: ‘ That in 1848, he, as administrator 
of A. H. Green, deceased, paid to the defendant the sum of 
one hundred and thirty dollars and twenty-six cents, on an 
account in favor of Collins & Loyd against the said de- 
ceased.” Counsel for defendant moved to withdraw said 
testimony from the consideration of the jury, and the Court 
sustained the motion, and plaintiff excepted. 

The presiding Judge, amongst other things, charged the 
ury : 

“That if the accounts of Sarah Venable, Jane Venable 
and Julia Bolton were charged to the plaintiff by Gilbert, 
and that the same were paid to Gilbert by defendant on a 
settlement between the defendant and Gilbert, the jury were 

VoL. xxxI—10. 
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authorized to infer, that the plaintiff was bound for the 
amount of the accounts, at the time they were paid, without 
other evidence of the fact ;” to which charge plaintiff ex- 
cepted. 

The jury returned a verdict in favor of the plaintiff for 
the sum of seven hundred and ninety-two dollars and fifty- 
four cents, with interest from June Ist, 1857, with cost of 
suit. 

Counsel for the plaintiff then moved for a new trial in 
said case, on the following grounds, to-wit : 

1. Becanse the Court erred in repelling the evidence of 
William R. Venable, offered by the plaintiff, as herein before 
stated. 

2. Because the Court erred in not admitting in evidence 
the receipt given by defendant, as aforesaid. 

3. Because the Court erred in withdrawing the testimony 
of William Ezzard from the consideration of the jury. 

4, Because the Court erred in charging the jury as herein 
before given. 

5. Because the verdict of the jury was strongly and de- 
cidedly against the weight of evidence in said case. 

To this motion for a new trial was added, by amendment, 
another ground, to-wit: 

6. Because, since the trial, and since the adjournment of 
the Court at which the rule nisi was applied for, the defend- 
ant has discovered that he can prove by Cicero H. Chandler 
“that the defendant, James Loyd, told said Chandler that 
he, Loyd, only claimed a deduction of between one hundred 
and thirty and one hundred and forty dollars from the note 
sued on in said case ;” which testimony did not come to the 
knowledge of plaintiff until after the trial and after the ap- 
plication for a new trial. 

This last ground was supported by the affidavits of the 
plaintiff and the said Cicero H. Chandler. 

The presiding Judge overruled the motion for a new trial; 
and this decision is alleged to be erroneous, and a reversal 
of the same is asked by the plaintiff in error. 


BLEcKLEY & Hoyt, for the plaintiff in error, 


Ezzarp & Couuier, for the defendant in error. 
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By the Court—LuMpKLy, J., delivering the opinion. 


Collins sued Loyd on a promissory note for $800, given in 
July, 1851, and due 25th of December, 1852, with interest 
from date—-the consideration for which was a lot sold in the 
city of Atlanta, by Collins to Loyd. 

To this action the defendant pleaded a set-off of $281, 
paid by him for the plaintiff, to one Joshua Gilbert, on a 
medical account, due by Loving G. Collins to Dr. Gilbert. 

Asa reply to this plea of set-off the plaintiff proposed to 
prove the following facts, to-wit: That previous to the year 
1847 he and Loyd had been partners in trade ; that a disso- 
lution took place before the 21st of October of that year ; 
that on the day last aforesaid Loyd receipted to the firm of 
Collins & Loyd for an account due the firm by Dr. Gilbert 
of $309 13, promising in the body of the receipt to pay 
over an account to Collins for one-half of said firm debt, 
when collected. And in connection with this receipt Collins 
relied on the evidence of Dr. Gilbert to establish that this 
account due by him to the firm was included in the settle- 
ment between Loyd and himself, made in February, 1855, 
the time when Loyd claims to have paid the $281 for Col- 
lins—Collins insisting that in the $281 was included the 
one-half of Dr. Gilbert’s firm debt coming to him, namely, 
$154 56%. In other words, that that amount of the $281 
was paid with his own money ; and that, consequently, instead 
of Loyd being entitled to a credit of $281, he could only 
claim the difference between $281 and 154 56}. 

Dr. Gilbert was examined by commission, by Loyd, and 
very closely cross-questioned by the plaintiff, as to the man- 
ner in which the $281 was paid—whether in money and how 
much—and whether an account due by him to Collins & 
Loyd was not taken into the settlement ? 

His answer is unsatisfactory. He answers: “ The defendant, 
(viz: Loyd,) paid him some money, the amount he cannot 
recollect. It was a small account. The money was paid 
the day the receipt bears date, (namely, his receipt for $281, 
paid by Loyd to him, for Collins.) That was the day of set- 
tlement.”’ 

His Honor, the presiding Judge, on the idea that the re- 
ceipt given by Loyd to Collins, in 1847, was barred by the: 
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statute of limitations, and that if the money had _ been 
collected by Loyd the presumption was, it had been accounted 
for, or from some other consideration, ruled out Loyd’s re- 
ceipt for the Gilbert debt to the firm. 

We cannot concur in this view of the transaction. There 
is not a particle of proof that this account was settled prior 
to February, 1855. The fact that there were counter-claims 
outstanding between these parties may explain the cause of 
this delay. It is clear, from Gilbert’s testimony, that the 
whole amount of the $281 paid by Loyd to him, for Collins, 
was not in money. Gilbert says, “ some money was paid ;” 
from which it may be fairly inferred that a portion, at least, 
if not the bulk of the payment, was in something else. The 
witness swears there was a small account due by him to 
Collins & Loyd; and it is deducible from his language, that 
that account, be it more or less, was included in the settle- 
ment. 

Now, if there was any other account due by Gilbert to 
Collins & Loyd, except the one receipted for by Loyd in 
1847, why was it not shown? It was an affirmative fact 
and susceptible of easy proof. But again: the firm of Col- 
lins & Loyd having dissolved prior to October, 1847, it almost 
amounts to a demonstration that there was but the one ac- 
count, and, therefore, the one taken into the settlement. 

And if the $281 was paid in part by Collins’ money, the 
statute of limitations is not in his way, nor will it, till the 
end of time; but will come up for his protection whenever 
Loyd seeks to hold him responsible for the $281. 

A new trial was asked by Collins on the ground that, since 
the trial, he had discovered that he could prove by one Cicero 
Chandler that Loyd had stated to him that, instead of $281, 
there was only some one hundred and thirty or one hundred 
and forty dollars due him by Collins; and Chandler gives 
his affidavit that he will testify to this admission, should 
there be a rehearing. 

The Judge repudiates this ground for a new trial, not be- 
cause the proof is cumulative merely, as that it is not perti- 
nent to the issue, or that there has been any want of dili- 
gence in not finding it out, but to discourage the practice of 
making this sort of testimony the ground for a new trial. 

Now, while we may concur with our Brother upon his 
view of what the law ought to be, we do not feel at liberty 
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to deprive a party of a clearly recognized right, allowed to 
him by law, on the score of policy. Our statute only for- 
bids the granting a new trial upon newly discovered evidence 
which is cumulative merely, and not because the witness 
proposes to testify as to the verbal statements and admis- 
sions of the party; and the more especially should the new 
trial be awarded, because the declarations made by Loyd 
corresponds so nearly with the other facts developed in this 
case, and all going to show that the defendant has obtained 
a credit for too large a sum by the difference, at least, be- 
tween $281 and $154 564—the one-half of the account due 
by Gilbert to the firm of Collins & Loyd—to say nothing of 
the mistake in calculating interest on the note sued on. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
reversed, upon the ground that the Court erred in not grant- 
ing a new trial. 





MACON & WESTERN RAILROAD COMPANY 
vs. MCCONNELL. 


1. A wood pile of the Macon & Western Railroad Company took fire 
from the engine passing or standing near it, at the Jonesboro’ Station, 
and the fire communicated from the wood pile to the plaintiff’s house 
and destroyed it: 

Held, 1. That the road had the right to have the wood pile at that Station, 
in such quantities and to such extent as its agents or employees thought 
proper, etc. 

2. That it is error in the Court, after laying down the rule of defendant’s 
liability correctly, to add a qualification that has the effect of negativ- 
ing such rule. 

8. To make the road liable for the burning of the house, it must be shown 
affirmatively, that a fire originated from some act of gross neglect, or 
carelessness on the part of its agents or employees. 


Action for Damages, in Clayton Superior Court. Tried 
before Judge BULL. 
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This was an action brought by William N, McConnell, 
against the Macon & W estern Railroad Company, to recover 
damages for certain buildings and other property of the 
plaintiff, which, he alleged, was destroyed by fire, through 
carelessness ond negligence of the said company, and its 
agents and employees. 

The evidence in this case disclosed the following state of 
facts, to-wit: 

The Macon & Western Railroad Company had a wood and 
water station in the town of Jonesboro’, and had hauled up 
a large quantity of dry pine-wood, some of which was rich 
lightwood, and the same was thrown out, and lay along and 
very near the track, for a distance of from one hundred and 
twenty-five yards to one hundred and fifty yards ; the wood 
was not put up in cords, or a compact pile, but was a con- 
fused heap, six or eight feet high, twenty or twenty-five feet 
wide, and between a hundred and twenty-fiveand a hundred 
and fifty yards long, and within twenty or twenty-five feet 
of the house of the plaintiff, McConnell; the wood was all 
on the space covered by the company’s right-of-way, which 
was fifty feet from the track, each way; there was a great 
deal of wood used by the company at the station in Jones- 
boro’, from which six or eight trains were supplied every 
day ; that, on the 24th day of March, 1855, there was about 
three hundred cords of wood at the station, but not more than 
was necessary for the use of the company’s road at that 
place, and that the wood would not have lasted more than 
three months; that it was customary for the company to 
haul up to the station in the winter, or the first of the spring, 
wood enough to last through the summer, but it was not usual 
to cord up the wood ; that there had been, at different times, a 
much larger quantity of wood at said station, which had been 
established ever since the company’s road was completed 
to Jonesboro’, and for several years before the house of the 
plaintiff was built ; that, on the said 24th day of March, 
which was a very dry, windy day, and whilst the engine and 
freight train of the company had stopped on the track, the 
said wood pile caught fire, and communicated the same to 
the dwelling house of the plaintiff, McConnell, and which 
continued to spread, until his dwelling house, and some of 
his furniture, his kitchen, his smoke-house, his well-house, 
his corn-crib and corn, his shop and fencing and wagon, 
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were all consumed; that the wood pile was very near to, and 
on the east-side of the track, and between the track and 
jaintiff’s house; that the wind was blowing from the west, 
and the blaze from the fire extended from the wood pile to 
the house of plaintiff, and some times above and beyond it, 
at times covering it up, as it was raised by the wind; that 
the fire was first discovered near where the engine and train 
were standing on the track; that the engineer was eating 
dinner when the alarm of fire was given, and jumped up and 
ran to his engine, which was left in charge of the fireman 
whilst he was at dinner ; that the fireman usually shifted the 
cars, and was very competent for that service, and was en- 
gaged in that service at the time; that, if the wood had been 
piled up carefully, or put in cords, it would not have covered 
more than about half the space it did, and would not have 
extended along the track as far as plaintiff’s house, and 
would not likely have communicated fire to it; that the en- 
gine, which was at the station at the time of the fire, was in 
good order; that it had a spark-catcher, which, together 
with the ash-pan, were in good order ; that the shutter of an 
ash-pan can be raised, so as to let out the ashes when the 
wind is blowing, and that of the engine, which was at the 
station, was generally kept open a little, to admit a draught; 
that, if the fire was caused by any carelessness or negligence 
of the persons having the care and management of the train, 
the conductor nor engineer (both of whom were sworn and 
testified in the case,) did not see it or know it, but that, on 
the contrary, the employees of the company used the ordi- 
nary care and diligence in the management of said train ; 
that, in the judgment of one of the witnesses, the fire could 
have been extingnished by the train hands, at the time it 
was first discovered, but such witness did not state how many 
train hands there were, nor where they were at the time the 
fire was first discovered; that the plaintiff’s property, which 
was consumed by the fire, was worth, in the aggregate, about 
fifteen hundred dollars. 

The testimony being closed, the Court charged the jury : 

“That the Macon & Western Railroad Company is a char- 
tered company, having the right to use all the rights con- 
ferred on it by its charter, as fully, and to the same extent, 
as an individual has, to enjoy his legal rights; that amongst 
these, is the right to use their cars and engines, to have their 
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wood and water stations at convenient places, and all the 
appliances necessary to the complete enjoyment of all their 
chartered privileges; that they have a right to provide and 
keep, at their several stations, such supplies of wood as may 
be necessary, not only for present but for future use, as cir- 
cumstances may require, and they are the judges of what 
amount is necessary. And they are not responsible for ac- 
cidents, happening from the exercise of their rights, unless 
these accidents result from the gross negligence or careless- 
ness of the employees or agents of the road. The plaintiff 
must prove that the injury complained of did result from 
such culpable negligence or carelessness. 

“The amount of diligence required is just so much as an 
ordinarily prudent man would use in his own affairs. If a 
man choose to build or buy a house in close proximity to a 
railroad station, where wood is ordinarily kept for the use 
of engines, he does so at his own risk. He voluntarily un- 
dertakes to incur the ordinary risks incident to such a loca- 
tion, and if his house is burned, without the culpable _negli- 
gence of the agents or employees of the company, he has no 
redress against them. He is presumed to take the risk him- 
self. But this presumption does not arise, if the location of the 
wood pile is changed after he builds or buys. Plaintiff’s 
counsel contend that the company was guilty of culpable 
negligence, in accumulating an unnecessarily dangerous quan- 
tity of wood in immediate proximity to the plaintiff’s prem- 
ises, in such manner and quantities as the interests of the 
road did not require. On this point, as before remarked, 
the company have the right to have their wood stations 
at such points as are necessary, and they are not required to 
keep just so much (and no more) as is necessary for present 
wants, but they have the right to keep such supply as_ will 
secure them against the danger of having their stock exhaus- 
ted at a time when it would be inconvenient to supply it, and 
they must necessarily be the judges of this matter; and to 
make the company liable, the plaintiff must prove affirma- 
tively that the quantity was unnecessarily large, or unneces- 
sarily extended within dangerous proximity to the plaintiff’s 
premises, and that the injury resulted from that fact. What 
would be gross negligence under one set of circumstances, 
might be no negligence under another. By way of illustra- 
tion: A man burning out his chimney with a bundle of fod- 
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der, on a dry, windy day, and thus setting fire to his own or 
his nélghbor’s house, would be guilty of gross negligence, 
whilst it would be no negligence at all if done on a rainy 
day. I intimate no opinion, as to the facts of this case, as 
I always carefully avoid assuming any fact whatever to 
have been proven, in giving my charges to the jury, nor 
did I do so on the former trial, and, though reversed on that 
ground, I am confident that neither the jury or the counsel 
so understood me, though the Supreme Court did. The 
charge then carried up, was not in the exact language of this 
charge, though correct in substance.” 

The jury returned a verdict for the plaintiff for fifteen 
hundred and twenty-five dollars, with cost of suit. 

Counsel for defendant moved for a new trial, on the fol- 
lowing grounds, to-wit : 

1. Because said verdict was contrary to law and evidence. 

2. Because said verdict was decidedly against the weight 
of evidence, and without sufficient evidence to support it, and, 
therefore, illegal and wrong. 

3. Because the Court erred in charging the jury as before 
set forth. 

The presiding Judge refused the new trial, and the object 
of the writ of error in this case is to reverse that decision. 


TIDWELL & WooTEN, for the plaintiff in error. 


J. M. & W. L. Canuoun & J. F. Jonnson, for the de- 


fendant inerror. ™ 


By the Court.—Lyon, J., delivering the opinion. 


The Court charged the jury: ‘That the Macon & Wes- 
tern Railroad Company is a chartered company, having the 
right to use all the rights and privileges, conferred on it by 
its charter, as fully, and to the same extent, as an individual 
has to enjoy his legal rights. That, amongst these, is the 
right to use their cars and engines, to have their wood and 
water stations at convenient: places, and all the appliances 
necessary to a complete enjoyment of all their chartered 
privileges. That they have the right to provide and keep 
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at their several stations, such supplies of wood as may be 
necessary, not only for present, but for future use, As cir- 
cumstances may require—and they are the judges of what 
amount is necessary ; and they are not responsible for acci- 
dents happening from the exercise of these rights, unless 
these accidents result from the gross negligence or careless- 
ness of the employees or agents of the road, and the plain- 
tiff must prove that the injury complained of did result from 
such culpable neglect or carelessness. The amount of dili- 
gence required is just so much as an ordinarily prudent man 
could use in his own affairs. If a man chooses to build or 
buy a house in close proximity to a railroad station, where 
wood is ordinarily kept for the use of engines, he does 
so at his own risk. He voluntarily undertakes to incur the 
ordinary risks incident to such a location, and if his house is 
burned, without the culpable negligence of the agents or em- 
ployees of the company, he has no redress against them.” 

1. We think, the charge so made, fairly presented the 
law of this case. But when the Court, in a subsequent por- 
tion of this charge, added: “And to make the company 
liable, the plaintiff must prove, affirmatively, that the quan- 
tity (of wood) was unnecessarily large, or unnecessarily ex- 
tended within dangerous proximity to the plaintiff’s prem- 
ises, and the injury resulted,” ete. 

2. We think he committed error; for it was repugnant to 
the charge he had already given to the jury. If the road 
had the right to collect and have wood at the station in such 
quantities as they think proper or necessary, and of which 
they were to judge, the jury had no right to consider the 
quantity of wood, or its extent, in considering whether the 
road was liable for the injury, nor its proximity to the 
plaintiff, so long as it was their right to put their wood at 
that place. The effect of this qualification, we think, nega- 
tived the principle the Court had previously given to the 
jury, and which, we think, to be the law of the case. 

3. ‘But, we think the plaintiff in error is entitled to a 
new trial on another ground, and that is: The verdict is 
strongly and decidedly againt the weight of the evidence 
and law. Instead of showing that the road, or its em- 
ployees, were guilty of any gross or culpable neglect, which 
was necessary to charge the road with the plaintiff’s dam- 
ages or injury, the evidence disclosed not the slightest neg- 
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lect of any character, The day was a very dry and windy 
one, but the plaintiffs were obliged to use fire in the running 
of the engines, and in running them along the road, even 
upon their own property, and in the pursuits of their ordinary 
and daily vocations. 

There is not one fact, to which may be pointed as neglect, 
or the want of due care and attention. The fact that the 
ash-pan was kept a little open, is pointed to as a circumstance. 
The testimony is: That this was usual and necessary, and 
that the pan was in good order. Another circumstance is: 
That the fireman was allowed to manage the engine, in shift- 
ing the cars, that took place that day at the station. The 
testimony is: That this was usual, and that he was compe- 
tent for that purpose. Another, and the only other fact, 
that I can think of, was referred to, and that was, that the 
employees did not, at once, drop every thing else and try 
to suppress the fire, or prevent the injury. Their first 
duty was to save the property in their cars, and which 
was exposed to the fire. After this was done, I believe, it 
was not denied but that they rendered all the assistance 
they could. 

To make the railroad company liable for this injury, it 
must be shown, affirmatively, that the fire occurred from 
some positive act of neglect or carelessness on the part of 
the employees of the road. This was not done, and until it 
is, the plaintiff in error cannot be held liable for the misfor- 
tunes of the defendant in error. So a new trial must be 
granted. 





JUDGMENT.— Whereupon it is considered and adjudged by 
the Court, that the judgment of the Court below be reversed. 
The Court, after laying down the rule correctly, that the 
plaintiff in error had the right to keep, at their several sta- 
tions, such supplies of wood as may be necessary for present 
or future use, and that they are the judges of what is neces- 
sary, and that they were not liable for any accident that may 
happen from the exercise of any of their rights, unless it re- 
sulted from the gross negligence or carelessness of its em- 
ployees, erred in qualifying such rule, by charging the jury 
that the plaintiffs must prove, affirmatively, that the quan- 
tity of wood on hand was unnecessarily large, or unneces- 
sarily extended. The Court should have granted a new trial 
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on this ground, and on the additional grounds that the 
verdict was contrary to, and without evidence, and against 


law. 





LOYD, PERRYMAN & MILLS vs. HICKS, 


1, The Court of Equity of the State of Tennessee have jurisdiction of 
persons residing in the State of Georgia, who are parties to proceed- 
ings in that Court, and who appear and answer, and are heard in the 
same. 

2. A decree in equity is the judgment or sentence of a proceeding insti- 
tuted in that Court, and no other is necessary. 

3. A decree rendered against a partnership is good, although in the de- 
cree the name of the partners are transposed in the firm-name. 

4, When the verdict is for an amount greater than the evidence warrants, 
the excess must be remitted, or a new trial will be granted. 


Debt on a Judgment, in Fulton Superior Court. Tried 
before Judge BuLL, at the April Term, 1860. 


This case was heard, upon the following state of facts, as 
exhibited by the record, to-wit: 

An action of debt was instituted in Fulton Superior Court, 
by George W. Hicks, against Loyd, Perryman & Mills, to 
recover the amount of a decree, rendered by the Chancery 
Court of Hamilton county, Tennessee, in favor of the said 
Hicks, against the said Loyd, Perryman & Mills. 

James “Loyd, one of the defendants, filed the plea of nul 
tiel record to said action of debt. 

On the trial of the case, the plaintiff offered in evidence, 
an exemplification of the record of the proceedings in chan- 
cery, and the decree sued on; to the introduction of which 
counsel for the defendant objected on the following yrounds, 
to-wit : 

1. Because two of said defendants, to-wit: James Loyd 
and George M. T. Perryman, were non-residents of the 
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State of Tennessee at the time the bill was filed in which the 
decree was rendered. 

2. Because there was no judgment in said case. 

3. Because the decree was not against Lord, Perryman & 
Mills. 

The Court overruled the objection, and admitted the ex- 
emplification, because it appeared from said exemplification 
that Enoch R. Mills, one of the defendants, was served with 
process, and answered the bill; and that James Loyd, ano- 
ther one of the defendants, also answered said bill, which, by 
agreement, was used and considered as the joint answer of 
the said Loyd, and of George M. 'T. Perryman, the other 
defendant; and because it also appeared from the exemplifi- 
cation, that the decree was rendered against the same defend- 
ants, although the firm, name and style used in the decree 
was “ Mills, Loyd & Perryman,” instead of “ Loyd, Perry- 
man & Mills.” 

To this ruling of the Court, the defendants excepted. 

The Court, amongst other things, charged the jury : That 
a decree in chancery was itself a judgment, and that no 
further judgment was necessary to be entered on the decree 
in order to maintain an action against the defendant in such 
decree; and defendants excepted. 

The jury returned a verdict in favor of the plaintiff, for 
two hundred and seventy-two dollars and ninety-three cents, 
with interest and cost. 

Counsel for defendant then moved for a new trial, on the 
grounds following, to-wit : 

1. Because the Court erred in admitting the said exempli- 
fication in evidence. 

2. Because the decree in said case, if any existed, was in 
favor of George W. Hicks, as receiver of the effects of Gains 
& Co., and not in favor of George W. Hicks in his own right ; 
and because the decree was against Mills, Loyd & Perryman 
and not against Loyd, Perryman & Mills. 

3. Because exemplification did not show that any judg- 
ment had been entered up in said case. 

4, Because the Court erred in charging the jury that a 
decree in chancery was itself a judgment, and that no fur- 
ther judgment was necessary to be entered on the decree in 
order to maintain an action against the defendants in such 
degree. 
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5. Because the verdict of the jury was contrary to law, 
and contrary to evidence, and without evidence, as the decree 
was rendered for only two hundred and fifty- -two dollars and 
sixty-three cents, and there being no evidence that the plain- 
tiff ever paid any costs, “in the first instance,” as said de- 
cree required, 

The Court overruled the motion for a new trial, and error 
is assigned upon this decision, and a reversal of the same 
asked for. 


GARTRELL & HIL1, for the plaintiff in error. 
GLENN & Cooper, for the defendants in error. 
By the Court—Lyon, J., delivering the opinion. 


The demurrer to the exemplification was properly over- 
ruled. 

1. The fact that two of the defendants in that procoeding 
were non-residents of the State of Tennessee, did not deprive 
the Courts of that State of jurisdiction, they ‘having appeared 
and answered and been heard in the cause. ‘That fact, in the 
absence of anything else, gave that Court jurisdiction to bind 
them personally, by its judgment. 

2. The decree rendered in an equity cause is the judgment 
or sentence of that Court, and no other is necessary, or can 
be had. 

3. The decree was against the defendants in this cause; 
that the order of the firm-name was transposed did not the 
less render the decree effectual against the defendants, either 
as individuals or partners. 

The —— of tiie decree, on which suit was brought, was 
$252 63; the verdict of the jury was for $292 93—being 
$20 30 in excess of the decree. This excess was, no doubt, 
intended by the jury to cover the amount of the costs of the 
proceeding in the State of Tennessee; but as the record 
brought here does not show that to be the fact, the verdict, 
in so much, was contrary to evidence, and the plaintiff must 
remit the same from the finding, or a new trial must be 
granted on that ground. If the $20 30 be remitted, judg- 
ment must be affirmed. 
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JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed, upon the condition that the plaintiff therein remit, 
on or before the first d: ay of the next term of the Superior 
Court of Fulton county, the sum of twenty dollars and thirty 
cents, from the principal sum, as there was no evidence before 
the jury to support that amount of the finding; and in case 
the plaintiff fails to remit, that a new trial be had in the 
Court below, on that ground, 





ALLEN v8. HOLLIS. 


1. When goods are sold and nothing is said as to the time of delivery, or 
the time of payment, and every thing the seller has to do with them is 
complete, the property vests in the buyer—the seller being bound to 
deliver them whenever they are demanded, upon the payment of the 
price—-the buyer having no right to the possession of the goods till he 
pays the price. 

2. The assent of the vendee to take the specific chattel, and to pay the 
stipulated price, is equivalent to his accepting possession; and the. 
effect of the contract is. to vest the chattel in the bargain, &e. 


Assumpsit, in Spalding Superior Court. Tried before 
Judge CABANISS, at the May Term, 1860. 


James M. Hollis commenced an action of Assumpsit, in 
the Superior Court of Spalding county, against Josiah Y. 
Allen, to recover the purchase price of three negroes, to-wit : 
Rose and her two children, Bob and Hannah, which, he 
alleged, had been, before that time, sold to the said Allen by 
him. 

The facts of the case were as follows: 

The defendant, J. Y. Allen, wrote a letter to the plaintiff, 
dated 
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“ GRIFFIN, Ga., Sept. 26, 1858, 
“Mr. J. M. Hotiis— 

“ Dear Sir: Yours of the 19th was handed me by Lew 
yesterday, saying, that you had concluded to take my offer 
for Rose and BF lA being fifteen hundred dollars— 
which I shall consider a trade. You can keep them until I 
return from the West, say some time in December, at which 
time I expect to pay you for them. 

“T remain yours, most respectfully, 
“J. ¥. AtLen.” 

On the 29th of December, 1858, the negro woman, Rose, 
died, without fault or negligence on the part of plaintiff, by 
whom, up to that time, she and her children were kept and 
well path! for; that, on the 28th of January, 1859, the 
plaintiff tendered to defendant the two children of Rose, 
with a bill of sale, conveying the same to him, and demanded 
payment of the fifteen hundred dollars, which defendant re- 
fused to pay; that defendant admitted that he valued Bob at 
five hundred dollars, Hannah at three hundred, and their 
mother, Rose, at seven hundred dollars, she being a number 
one field hand. 

The presiding Judge charged the jury as follows : 

“There must be a contract or agreement, to which both 
parties assent. An agreement or bargain can be made by 
correspondence, as well as by the parties being present face. 
to face; and when a proposition is made by one party, and 
accepted by the other by letter, the bargain is complete upon 
the letter accepting the proposition being deposited in the 
post-office, or otherwise sent. And when the bargain is com- 
plete, and the trade is made, the property in the thing sold 
vests in the buyer, if there be nothing more necessary to be 
done to designate the thing sold. Where, by the contract, 
the seller appropriates to the buyer a specific chattel or 
thing, and the latter agrees to take that specific chattel or 
thing, and to pay the stipulated price, the property in the 
thing sold passes, without delivery, if the agreement to pur- 
chase be reduced to writing, and signed by the party to be 
charged therewith. And when the property in the thing sold 
vests in the buyer, and there is a loss or destruction of the 
property before the change of possession, the loss falls on 
the buyer. Applying this law to the facts of the case be- 
fore you: If the defendant proposed to give the plaintiff a 
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certain price for the negroes, and the plaintiff accepted that 
proposition, and the defendant then ratified the acceptance of 
the plaintiff in writing, that amounts to a bargain, and 
passed the property in the negroes to the defendant, and any 
loss by the death of either of the negroes, afterwards, must 
fall on the defendant. If these facts appear from the proof 
(and any admissions made by the defendant, under his own 
hand-writing, is proof )—if these be the facts, you will find 
for the plaintiff the price agreed to be paid for the negroes, 
with interest from the time it became due. Ifthere was no 
sale of the negroes by plaintiff to the defendant, you will find 
for defendant. 

“That under the statute of Georgia, contracts for the pur- 
chase of slaves must be in writing, and must be signed by 
the party to be bound by the same, and that, in order to the 
legal validity of such contracts, they must be mutually bind- 
ing on each party, so that neither party can take advantage 
of or avoid the contract by virtue of the statute.” 

The jury returned a verdict in favor of the defendant, with 
cost of suit. 

Counsel for the plaintiffthen moved for a new trial, on the 
following grounds, to-wit: 

1. Because the verdict of the jury was contrary to the evi- 
dence, and decidedly against the weight of the evidence. 

2. Because the verdict of the jury is contrary to law. 

3. Because the verdict of the jury was contrary to the 
charge of the Court. 

The presiding Judge sustained the motion, and passed an 
order setting aside the verdict and awarding a new trial. 

This decision of the presiding Judge constitutes the error 
assigned in this case. 


ALFORD, for the plaintiff in error. 


Grieson & Moore, represented by Beck, PEEPLES & 
CaBANIss, T. B. CABANISS, for the defendant in error. 


By the Court.—LumPKIN, J., delivering the opinion. 


Some negociations had taken place between these parties, 
respecting the sale of a family of negroes, to-wit: a woman 
and two children, owned by Hollis, and which Allen proposed 

VoL, xxxI—11, 
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purchasing. We learn from the letter, written by Allen to 
Hollis, that Allen had offered fifteen hundred dollars for the 
slaves. Hollis agrees to accept Allen’s offer, And this js 
shown by the letter, written by Allen to Hollis, dated 26th 
September, 1858, in which he says: “ Yours of the 19th 
was handed me by Lew yesterday, saying, you had eon- 
eluded to take my offer for Rose and children—that being 
fifteen hundred dollars—which I shall consider as a trade, 
You can keep them until I return from the West, say some 
time in December, at which time I expect to pay you for 
them.” 

This letter is a ratification by Allen of the acceptance by 
Hollis of his, Allen’s, offer. It is argued, that stipulations 
are added by Allen, which it does not appear Hollis ever 
acceded to, namely: that Hollis should keep the negroes till 
he, Allen, returned from the West, when he expected to pay 
for them. It may be that this was a part of the agreement 
between the parties, and that it was inserted in his letter, in 
order that the writing might contain the whole contract, 
But suppose they were new or superadded terms, Hollis, on 
receiving Allen’s letter, should have repudiated them. Allen 
writes that he considers it a trade, and the silence of Hollis 
amounts to an acquiescence in all the terms stated in Allen’s 
letter. 

Mr. Broom, in his Commentaries upon the Common Law— 
a book containing more law than any volume of its size ex- 
tant—says: ‘¢ Property in specific chattels may pass without 
delivery. It will so pass, when, at the time of the bargain, 
everything is already done, which, according to the inten- 
tion of the parties, was necessary to transfer the property. 
The appropriation of the property being equivalent to a de- 
livery by the vendor, and the assent of the vendee to take 
the specific chattel and pay the price, is equivalent to his ac- 
cepting possession. The effect of the contract, therefore, is: 
to vest the chattel in the bargainee.” 

The author adds: “ Where goods are sold, and nothing is 
said, as to the time of delivery, or the time of payment, and 
everything the seller has to do with them is complete, it is 
here, as a general proposition, that the property vests in the 
buyer—the seller being bound to deliver them whenever they 
are demanded, upon the payment of the price—the buyer 
having no right to the possession of the goods till he pays 
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for them.” Pages 409-410. And numerous authorities are 
cited in support of this position. 

Suppose, then, the contract in this case had been silent, 
both as to the time of delivery and the time of payment, still 
nothing remaining to be done by Hollis, the property would 
have vested in Allen, still he must pay or tender the price, 
before he would have been entitled to the possession. Buta 
Joss, accruing under these circumstances, would fall upon 
Allen, and not upon Hollis. 

But that is not this case. Here, the time of delivery and 
of payment are specified by the buyer, and not objected to 
by the seller. And this was such an appropriation of the 
property as was, to all legal purposes, equivalent to a de- 
livery. 

We concur, therefore, with the Circuit Court, that the 
verdict of the jury was contrary to the testimony, the law, 
and the charge of the Court. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 


firmed. 
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WISE et al., vs. MOORE. 


A deed made, pending a suit to a trustee for the benefit of the wife and 
children, to defeat the collection of such recovery as might be had in 
that suit, is fraudulent and void as to the judgment recovered on that 
suit, whether the grantees had notice of the fraudulent intent or not. 


Levy and Claim, in Butts Superior Court. Tried before 
Judge CABANISS, at the March Term, 1860. 


This case came up for review and was heard upon the fol- 
lowing state of facts, as exhibited by the record, to-wit : 

On the 19th day of December, 1854, David A. Moore 
commenced an action on the case for words, in Butts Supe- 
rior Court, against Henry Jester. On the 5th day of July, 
1855, and whilst said action was still pending and unde- 
termined, Henry Jester executed a deed of gift, conveying 
all his property, real and personal, to his brother, Benjamin 
Jester, in trust, for the wife and children of the said Henry 
Jester, and for their separate use for life; and stipulating in 
the deed that the trustee should have the right to sell any of 
the property conveyed, by the written consent of the wife, 
and that he should also be “ authorized to sell any part of 
said property, to pay all the just contracts of the said Henry 
Jester with all persons; and to employ any part -of said 
property in defraying any expense in sustaining the title 
conveyed by the deed.” Benjamin Jester accepted the trust, 
and the deed was duly recorded on the 6th day of July, 
1855. On the 9th of December, 1856, a final judgment 
was rendered in said action on the case, in favor of said 
David A. Moore, against the said Henry Jester, for one 
thousand dollars damages and costs of suit. An execution 
issued from said judgment, and on the 24th of December, 1856, 
was levied on two of the negroes conveyed in the deed afore- 
said, which were on the place on which Henry Jester and his 
wife and children lived, and which negroes were pointed out to 
the sheriff by Henry Jester, who at first refused to point them 
out. On the 2d day of February, 1857, Benjamin Jester, as 
trustee as aforesaid, interposed a claim to the negroes, pend- 
ing which claim Benjamin Jester died, and Witt C. Wise 
was duly appointed trustee, and made party claimant in his 
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stead. There was no evidence that the wife and children of 
Henry Jester knew or had any notice of any fraudulent in- 
tention actuating Henry Jester in the execution of said deed 
of gift. 

On the trial of the claim case, the Court, amongst other 
things, charged the jury: “That if the deed of trust, made 
by Henry Jester to Benjamin Jester, was voluntary and 
without valuable consideration, and was made pending the 
suit of the plaintiff in execution, against Henry Jester, and 
to defeat any judgment or recovery of the plaintiff against 
Henry Jester, it was fraudulent and void, and notice of the 
fraud in a voluntary conveyance was not necessary in order 
to avoid it. 

The jury found the property subject to the execution ; and 
counsel for the claimant made a motion for a new trial on 
the grounds: 

1. Because the Court erred in giving the charge afore- 
said. 

2. Because the verdict of the jury is against the evidence 
of the case, and against the weight of the evidence, and 
against the law of the case. 

The Court overruled the motion and refused a new trial ; 
and this decision is the error complained of in this case. 


O. C. Gipson & D, J. Battery, by Beck, for the plaintiff 


in error. 
DoyaL, PEEPLES & CaBANIss, for the defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


The charge given by the Court is in conformity to the 
rulings of this Court, and all others, upon this subject, that I 
know of: Peck vs. Land, 2 Kelly, 12; Fleming vs. Town- 
send, 6 Ga., 107; Galt vs. Jackson, 9 Gia., 157; Clay- 
ton vs. Brown, 17 Ga., 217; Clayton vs. Tucker, 20 Ga., 
452. Voluntary deeds, to be protected from the ope- 
ration of the 13 Elizabeth, must be bona fide made, and upon 
good consideration ; if made with intent to defraud creditors 
they cannot be either one or the other: ob. on Fraud, 
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An. 448. <A deed made like this for the benefit of the wife 
and children, and with intent to defraud creditors is void, 
with or without notice. 

We think the evidence sufficient to warrant the charge and 
support the finding. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 





WARD e al., vs. LAMBERTH. 


1. Courts of Equity more readily raise and act upon a presumption of 
fraud, from facts proven, than do Courts of Law. 

2. A. purchased a tract of land, at sheriff’s sale, at a price much below 
its value, under an agreement with B., (the defendant in execution,) 
that he would hold the land for the benefit of B., or of B. and his 
family, and the latter should, as he might be able, refund the purchase- 
money with interest. A., after executed a bond for titles to said land, 
to C., a minor son of B.—C. having knowledge of the original agree- 
ment. JB. repaid part of the purchase-money, and remained in pos- 
session of the land until his death, ten years after the sheriff’s sale. 
D., a creditor of B., whose debt existed before the purchase by A., 
filed his bill to set aside A.’s deed, and C.’s bond for titles, and for a 
resale of the property for his benefit. Decreed accordingly, with a 
proviso that the balance of purchase-money due A., with interest, be 
first paid from the proceeds of the resale: 

Held, That the decree was right. 


In Equity, in Clayton Superior Court. Tried before 
Judge But, at the May Term, 1860. 


Joseph Lamberth filed his bill in equity, in the Superior 
Court of Fayette county, against Jesse Ward and John 8. 
Westbrook, in which he complains: 

That he was the security upon the guardian’s bond of 
Gainey Westbrook, guardian of the minor children of one 
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Isaiah Warren, deceased ; that the said Gainey Westbrook, 
having failed to account al his said wards, in respect to such 
guardianship, was sued by them, and a judgment had against 
him for a considerable sum of money; that a fi. fa. eae 
from said judgment and was returned by the proper officer ; 
that there was no property of the said Gainey Westbrook 
to satisfy the same; that a bill in equity was then filed 
against the said Gainey Westbrook, as principal, and the 
complainant, as security, on said guardian’s bond, and, at 
the September Term of “the said Superior Court, in the year 
1853, a decree was rendered in favor of the Ordinary, for 
the use of the said minors, against the said Gainey West- 
brook, as principal, and the complainant, as his security, for 
the sum of twelve hundred and fifty-four dollars, with inter- 

est from the first day of March, 1852, and all cost; that an 
execution issued from said decree, and was levied on lot of 
Jand number 141, in the seventh distrizt of said county, as 
the property of the said Gainey Westbrook, of which land 
the said Gainey Westbrook was then in possession, and had 
been for more than eighteen years, having bought and paid 
for the same with the funds of his said w ards ; that the said 
Gainey continued to reside upon, and possess, s ‘said land, un- 
til some time in the year 1856, when he died, leaving his 
family in possession of said land, and who were in possession 
up to the time of filing said bill; that, in the year 1843, the 
said Gainey being involved in debt, the said land was levied 
on and sold at sheriff’s sale, by virtue of a fi. fa. amounting 
to fifty or sixty dollars ; that, by a verbal agreement between 
the said Gainey Westbrook and the said Jesse Ward, the 
said Jesse Ward bid off said lot of land, at said sale, for the 
benefit of the said Gainey, and was to hold the same as an 
indemnity, until the said Gainey should refund to him the 
purchase-price, and the interest thereon; that under and 
pursuant to such agreement, the said Ward bought said land 
for about fifty or sixty dollars, when it was worth one thou- 
sand dollars; that said Ward bought said land, and took the 
sheriff’s deed thereto, by the agreement aforesaid, for the 
purpose of defrauding the cre ditors of the said Gainey , and 
shielding said land from the payment of said Gainey’s debts ; 
that, on “the day of the sheritf’s sale, or a short time there- 
after, the said Gainey, by payments, reduced the said pur- 
chase-price, due to said Ward, to about thirty or thirty-five 
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dollars, which is all the claim or interest said Ward had to 
said land; that, when said land was levied on, by virtue of 
the fi. fa. issued from said decree against the said Gainey and 
the complainant, the said Ward interposed his claim to the 
same; that, upon the trial of the claim case, the plaintiff ip 
fi. fa. was unable to condemn said property, and the same was 
found not subject to said fi. fa ; that Gainey Westbrook had 
been, for many years, and was then, wholly insolvent, hay- 
ing no property, except the land so held by Ward, as afore- 
said, and that he died insolvent, and that no one has admin- 
istered on his estate, or is likely to do so, as he left nothing 
to administer upon ; that complainant has been compelled to 
pay off the said ft. fa. against the said Gainey and him, amount- 
ing to about seventeen hundred dollars; that the said lot of 
land, at the time of filing said bill, was worth thirteen hun- 
dred dollars, and is the only means left to the complainant 
to mitigate his loss as said Gainey’s security ; that complain- 
ant has been informed, and believes it to be true, that John 
S. Westbrook, a son of the said Gainey, is endeavoring to 
redeem said land, and that, by some arrangement, he has 
the title bond of said Ward for said land; that the said 
John S. Westbrook had full notice and actual knowledge of 
the fraudulent agreement between his said father and the 
said Ward, and is now endeavoring to perfect and perpetuate 
said fraud to the injury of the complainant. 

The prayer of the bill is: That the defendants may dis- 
cover the facts on oath; and that the sheriff’s deed to Ward, 
and the bond tor titles from Ward to John S. Westbrook, 
may be set aside and be delivered up to be cancelled ; and 
that the said lot of land may be sold, and the proceeds ap- 
plied first to the payment of the balance of the purchase- 
price due to said Ward, and then to the payment (as far as 
it will extend) of the fi. fa. against the said Gainey and com- 
plainant; and for general relief. 

The answers of the defendants deny that any such agree- 
ment, as charged in the bill, ever was made between said 
Ward and the said Gainey, and that, if the same ever ex- 
isted, John S. Westbrook had no notice or knowledge of the 
same, but that Ward bought the lot of land for himself alone. 
They also deny that Gainey Westbrook ever paid Ward any 
of the purchase-money for said land. They also deny that 
the land was worth one thousand dollars, when sold by the 
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sheriff, but that it was worth only about two hundred dollars, 
They also deny that Gainey Westbrook remained in posses- 
sion of said land after the sheriff’s sale, under any such 
agreement as charged, but insist, that he was the tenant of 
Ward, paying and promising rent up to the time Ward bar- 
gained the land to John S. Westbrook, and that, after that 
time, the said Gainey and his family remained on the land 
by the permission of the said John 8S. Westbrook. 

The defendants, substantially, admit or ignore all the 
other material facts in the bill, but insist that the verbal 
agreement, charged in the bill, is void, because against the 
statute of frauds, and also insist that complainant, having - 
failed to file his bill until after the trial of said claim case, 
that he is estopped and barred by the judgment in said claim 
case. 

After the bill and answers were read, the complainant in- 
troduced the following testimony : 

That, about the time of filing this bill, the complainant 
paid to the plaintiff’s attorney the full amount of the fi. fa. in 
favor of the Ordinary, for the use of the minors of Isaiah 
Warren against Gainey Westbrook, principal, and complain- 
ant, as security, amounting to about seventeen hundred dol- 
lars; that the defendant, Jesse Ward, told Thomas J. Hood, 
that he held the lot of land in dispute, and that he was hold- 
ing it for the benefit of Gainey Westbrook and family ; that 
Westbrook had paid all up but a small remnant, and that, 
when that was paid, he, Ward, intended to make a deed to 
the boys, so that it should be equally divided amongst them ; 
that, on the same day, when what Ward had said was com- 
municated to John S. Westbrook, he called upon the witness 
to bear the conversation and declarations of Ward in mind, 
as there might, some day, be a law-suit about it, and that he, 
Westbrook, believed Ward to be mean enough, at some fu- 
ture day, to try to defraud the children out of the land ; that, 
at different times, between the years 1852 and 1854, the de- 
fendant, Ward, told Tandy D. King, that he bought the land 
in dispute at sheriff’s sale, and that some thirty or thirty- 
five dollars of the purchase-money was still owing to him, 
and that, if he could get the money that was due to him, that 
he had advanced toward the land, and could get back his 
bond that he had given to some of the Westbrooks for the 
title of said land, he would make a deed; that, in frequent 
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conversations with said King, in the years 1855 and 1856, 
the said Ward also told King, that, if the complainant would 
pay him three hundred dollars, he would make him a deed to 
the land, and risk his bond for titles; that Jesse Ward and 
Gainey Westbrook called on William J. Russell, the Clerk 
of the Superior Court, to go to his office to see the amount 
of a bill of cost that had accrued in and about holding said 
Westbrook’s land; that the witness showed them the bill of 
cost, and that Ward said to Westbrook that he had that bill 
of cost, and some twenty-five or thirty dollars attorney’s 
fee, oni that that bill of cost must be paid by him, West- 
brook, and that, when that was paid, the land was his, West- 
brook’s, and that he, Ward, would make a deed to any one 
for him; that this occurred in the year 1851. 

The complainant then closed his testimony, and the de- 
fendants introduced the following testimony, to-wit: 

A note, signed by Gainey Westbrook, payable to Jesse 
Ward, or bearer, dated 10th of March, 1843, and due the 
25th of December, 1843, for twenty-five dollars, with a credit 
thereon of fifteen dollars, dated 12th of June, 1844. 

Also a note, signed by said Gainey Westbrook, payable to 
said Ward, or bearer, dated the 4th of January, 1844, and 
due the 25th of December, 1844, for twenty-five dollars, with 
a credit thereon of twenty dollars, dated the 11th of March, 
1845. 

Both of these notes purported on their face to have been 
given for the rent of lot of land number 141, in the seventh 
district of Fayette county. 

Also a bond, signed by Jesse Ward, dated 26th of De- 
cember, 1846, reciting a sale of said land by Ward to John 
S. Westbrook, for the sum of eighty dollars, and conditioned 
to make to said John S. Westbrook a title when the said 
purchase-money should be paid. 

Also the testimony of Bryan A. Westbrook, the son of 
Gainey W estbrook, and brother of John S. W estbrook, who 
testified: That, in 1852, he rented seventy acres of the lot 
in dispute from John §. Westbrook, and cultivated it that 
year, and paid him eighty dollars for it; that from the sher- 
iff’s sale, in 1843, up to the sale from Ward to John 8. West- 
brook, the witness never knew his father to lay any claim to 
the land, and that his father rented the land from Ward; 
that witness saw his father pay Jesse Ward twenty dollars 
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in 1845, which the parties said was for the rent of the land ; 
that the money was paid on a note, but whether it was on 
one of the notes read in evidence, witness does not know; 
that, from 1846 up to 1850, his father rented the land from 
his brother, John S. Westbrook ; that, in 1850, his father 
ceased to cultivate the land, since which time his brother has 
rented portions of it to persons in the neighborhood ; that 
the witness has no interest in the land, nor does he know of 
any of his father’s children, except John S., ever claiming 
any interest in it; that, in 1846, the said John S. was a 
minor, nineteen years old, working for himself. 

The testimony then closed, and the Court charged and re- 
fused to charge the jury, as set forth hereinafter, and counsel 
for the defendants excepted. 

The jury rendered the following decree, to-wit : 

“We, the jury, find for the plaintiff, and deeree that the 
sheriff’s sale be set aside, and the deed be rendered up with- 
in thirty days; also that the bond be rendered up in thirty 
days, and both to be cancelled, and that the sheriff of Fay- 
ette county be directed to sell lot of land number 141, in the 
seventh district of Fayette, and the proceeds of the same to 
be applied as follows: first, that Jesse Ward be paid the 
balance of the purchase-money, say thirty-five dollars, with 
interest, the balance to be applied to this execution, after 
paying cost of suit.” 

Counsel for the defendants moved for a new trial in said 
case, on the following grounds : 

1. Because the decree in said case is contrary to law. 

2. Because said decree is contrary to the evidence and un- 
supported by the evidence. 

3. Because said decree is strongly and decidedly against 
the weight of evidence. 

4, Because said decree is too uncertain and indefinite in 
its terms to be enforced by any process of this Court. 

5. Because the Court erred in refusing to charge the jury, 
as requested by defendant’s counsel, “that the parol agree- 
ment between Gainey Westbrook and Jesse Ward, at the 
sheriff’s sale, as set forth in the complainant’s bill, was void 
under the statute of frauds.” . 

6. Because the Court erred in refusing to charge without 
qualification, as requested by defendant’s counsel, in writing, 
“that, if the jury believe from the evidence and from the 
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allegations of the bill, that the complainant was a party to 
the claim case referred to in the bill, then he is bound and 
estopped by the judgment in said claim case.” 

7. Because the Court erred in charging the jury “that the 
sayings or admissions of one defendant are not evidence 
against his co-defendant, unless it appears by other evidence 
that there was a conspiracy between them to carry out a 
fraud, or that they were joint participants in a frand,” and 
in refusing to charge, as requested by defendant's counsel, 
“that in this case the sayings of Ward are not evidence 
against John S. Westbrook.” 

8. Because the Court erred in charging the jury : “ That 
mere inadequacy of price is not a sufficient ground for setting 
aside a contract as fraudulent, unless the inadequacy is so 
gross as to shock the conscience.” 

9. Because the Court erred in using the following lan- 
guage to the jury, after recalling them for the purpose of 
giving a written charge, requested by defendant’s coun- 
sel, and which the Judge had overlooked—‘ Gentlemen of 
the Jury, I have recalled you for the purpose giving a charge 
which I had omitted to give, requested by defendant’s coun- 
sel; when a charge is requested in writing, the law requires 
me to give or refuse the charge, as requested ; the defendant’s 
counsel had handed me a written request to charge, which I 
had overlooked on account of its getting covered up by some 
other papers, and to avoid any future trouble in this case I 
have sent for you to charge you upon that subject ”—then 
proceeding to give the charge set out in the sixth ground of 
this rule. 

10. Because the Court erred in charging the jury—“ That 
a bona fide purchaser for a valuable consideration is protected 
in equity, provided he purchases without notice of any fraud, 
and without knowledge of any circumstances that ought to 
excite the suspicjons of a reasonably prudent man, but if he 
purchases with notice of the fraud, or with a knowledge of 
such circumstances as ought to excite the suspicions of a rea- 
sonably prudent man, he is not protected.” 

11. Because the charge of the Court was erroneous in 
whole and in all its parts. 

The Court granted the rule nisi for a new trial, but upon 
the the hearing of the same, discharged the rule and refused 
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the new trial, and the writ of error in this case is prosecuted 
for the purpose of reversing that decision. 


GLENN & Cooper, for the plaintiff in error. 


TIDWELL & WooreEN, for the defendants in error. 


By the Gourt.—J ENKINS, J., delivering the opinion. 


The exceptions in this case go either to the charge of the 
Court, or to the verdict of the jury. I will consider the 
former first, from number five to number eleven, both inclu- 
ded, though this inverts the order observed in the bill of ex- 
ceptions. 

I do not deem it necessary to review these exceptions 
seriatim. ‘The fifth and sixth complain of refusals by the 
Court to charge as requested by defendant’s counsel. 

We justify the refusals to charge, as requested, on the 
points embraced, because the charges asked were not per- 
tinent to the issue, and would, almost certainly, have con- 
fused the jury, and diverted their attention from material to 
immaterial questions. We find no error in the charges posi- 
tively given and excepted to. 

The first, second and third exceptions assail the verdict of 
the jury as against law, against evidence, and as strongly 
and decidedly against the weight of evidence, and these we 
shall consider in connection. 

We state the following proposition as the rule, which, in 
equity, should govern this case: If the evidence develop a 
conspiracy between Gainey Westbrook and Ward, to secure 
the land in dispute to the former, or to his family, against 
the just claims of his creditors, and if John 8. Westbrook 
subsequently became a party to this conspiracy, then, both 
the deed to Ward and his bond for titles to John S. West- 
brook, should be set aside to let in creditors. 

The allegation in the bill is: That this property, having 
been levied on to satisfy a judgment against Gainey West- 
brook, in the year 1843, was purchased by Ward at a very 
inadequate price, at sheriff’s sale, with an understanding 
that Ward should hold the land for the benefit of Westbrook ; 
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should permit him to reside upon and cultivate it, and that 
Westbrook should, as speedily as possible, refund to Ward 
the purchase-money, with interest; that Westbrook contin. 
ued to reside on said land to the time of his death, in 1854, 
and that his surving family continued to reside on it down 
to the filing of the bill, in 1857; that Gainey Westbrook 
paid to Ward a part of the consideration money ; that in the 
month of December, 1846, Ward executed to John S. West- 
brook, a son of Gainey Westbrook, then a minor, his bond 
for titles to said land, conditioned to execute titles to the 
obligee upon the payment of eighty dollars, with interest; 
and that this was a device more effectually to carry into effect 
the original covinous agreement between Ward and Gainey 
Westbrook—John S. Westbrook being cognizant of the un- 
derstanding. The bill also alleges that, previously to all 
these transactions, Gainey Westbrook had become the guard- 
ian of certain minors, named Warren, the defendant in error, 
Lamberth, being the security on his guardianship bond; 
that, as such guardian, Westbrook came to the possession of 
a sum of money, with a portion of which he had purchased 
the land in dispute; that suit had been instituted on that 
bond against Westbrook and defendant in error, as security 
thereon, judgment obtained and execution issued ; that the 
plaintiffs had caused said execution to be levied on said land 
after the purchase by Ward, who had interposed a claim, on 
the trial of which the property was found not subject to the 
execution; that defendant in error had been compelled to 
satisfy said execution, as security; whereupon he filed this 
bill, praying that both the sheriff’s deed to Ward, and 
Ward’s bond for titles to John S. Westbrook, may be set 
aside, the land resold, and the proceeds applied, first, to the 
payment of the balance of purchase-money due Ward, and 
the remainder to the reimbursement of himself, for the money 
paid as the security of Gainey Westbrook. 

The answer of Ward explicitly denies the agreement with 
Gainey Westbrook, and all collusion and conspiracy ; admits 
the receipt of money from Gainey Westbrook, but avers that 
it was received in payment of rent, due for the land in dis- 
pute, and avers that he had afterwards bona fide bargained 
and sold the land to John 8S. Westbrook. John 8S. West- 
brook does not deny, but ignores, the original covinous 
agreement between his father and Ward, as alleged—avers 
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that he was a bona fide purchaser, without notice, and denies 
all collusion and conspiracy. 

No witness proves, of his own knowledge, the existence of 
the collusive agreement between Gainey Westbrook and 
Ward. But the witness, Thomas J. Hood, testifies: That, 
subsequently to the execution of Ward’s bond to John 8S. 
Westbrook, and before the commencement of this suit, Ward 
told witness that “he, Ward, held the land in dispute ; that 
he was holding it for the benefit of Gainey Westbrook and 
family ; that Westbrook had paid all up but a small remnant, 
and that, when that was paid, he, Ward, intended to makea 
deed to the boys, so that it should be equally divided among 
them.” Witness further testifies: That, on the same day, 
he communicated this conversation to John 8. Westbrook, 
who “called upon witness to bear in mind the eonversation 
and declarations of Ward, as there might, some day, be a 
lawsuit about it, and that he, Westbrook, believed Ward to 
be mean enough, at some future day, to try to defraud the 
children out of it.” Tandy King testifies: ‘That, at differ- 
ent times, between the years 1852 and 1854, defendant, 
Ward, told witness that “he bought the land in dispute, at 
sheriff ’s sale; that some thirty or thirty-five dollars of the 
purchase-money was still owing him, and that, if he could 
get the money due him, that he had advanced towards the 
land, and get back his bond for titles that he had given to 
some of the Westbrooks, he would make a deed. Wm. J. 
Russell testifies that, “about the year 1851, Gainey West- 
brook and defendant, Ward, came to his office (he being 
Clerk of the Superior Court) to inquire about a bill of costs, 
that had accrued in and about holding Westbrook’s land, 
(doubtless referring to the claim case mentioned in bill and 
auswer,) and that Ward told Westbrook if he would pay the 
bill of costs and twenty-five or thirty dollars attorney’s fees, 
the land was his, Westbrook’s, and he, Ward, would makea 
deed to any one for him. 

This testimony of three witnesses certainly negatives the 
answer of Ward, and fully justifies the verdict, as to him. 

But it is insisted that Ward’s sayings are not evidence 
against John S. Westbrook, his co-defendant. The latter is 
certainly bound by the declarations of Ward to the witness, 
Hood. On being informed what those declarations were, he 
expresses no surprise, no dissent from them, but, on the con- 
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trary, by calling on the witness to bear them in mind, that 
he might thereafter, in a certain contingency, testify to them 
Westbrook recognizes their truth and adopts-them as his 
own. Now, these declarations of Ward in effect establish 
the original covinous agreement between Ward and Gainey 
Westbrook—partial repayment, by the latter to the former, 
of the purchase-money—and Ward’s intention upon being 
fully repaid, to make a title to Westbrook’s sons, not to his 
son, John S. John 8. Westbrook’s adoption of these declara- 
tions, coupled with the fear expressed by him, that Ward 
would, at a future day, attempt to defraud, not himself, but 
“‘ the children” of Gainey Westbrook, contradicts so much of 
his answer as ignores the original agreement, and the partial 
repayment of the purchase money by Gainey Westbrook, 
also that portion which declares that he is a bona fide pur- 
chaser without notice. It, in fact, proves that he became a 
party to this conspiracy to cover this property for the benefit 
of Gainey Westbrook and his family, of whom he was one, 
But, it is said, this is at most the testimony of but one wit- 
ness, whereas the rule of evidence requires either two wit- 
nesses, or one and corroborating circumstances, to overcome 
a positive denial in the answer responsive to the bill. 

Are there not corroborating circumstances ? 

Ist. There is the continued residence of Gainey Westbrook 
on the land, to his death, and of his family subsequently. 

2d. The relationship between himself and Gainey West- 
brook. 

3d. His minority at the time of the execution and deliv- 
ery of the bond for titles by Ward to himself. 

4th. The fact that, after the making of this bond, his 
father and Ward are found conferring together relative to 
the making of titles, not to John S., but to “ some one for 
the father,” and Ward is found demanding, not of John 8., 
but of Gainey Westbrook, payment of costs, and of attor- 
ney’s fees, accrued in the holding his, Westbrook’s, land as 
preliminary to this making of titles. 

It must not be overlooked that the defendant in error pre- 
dicates his prayer for relief upon fraud, which he charges 
upon Gainey Westbrook and the plaintiffs in error, Ward 
and John S. Westbrook. Mr. Justice Story, remarking upon 
the different degrees of strictness in proof of fraud, required 
by Courts of Law and Courts of Equity, uses this language; 
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“Courts of Equity will act upon circumstances, as presump- 
tions of fraud, where Courts of Law would not always deem 
them ealhcians proof to justify a verdict at law.” And in 
this connection he quotes with approbation the following 
rule, laid down by Lord Hardwicke, in Chesterfield vs. Jans~ 
sen—2 Vesey, 155: “ Fraud may be ‘presumed from the cir- 
cumstances and condition of the parties contracting ; and this 
goes further than the rule of law, which i is: that fraud must 
be proved, not presumed :” 1 Stor y's Equity, sec. 190. 

This rule applied to the position of John 8. Westbrook, 
in this case, leaves him without a shadow of claim for pro- 
tection. 

We are of opinion that the evidence in the cause develops 
the state of facts embodied in the proposition with which we 
commenced an examination of this case on its merits, and 
that the verdict of the jury, setting aside the deed and bond, 
and letting in the creditors, should not be disturbed. We 
think, moreover, that there is in it no fatal vagueness or un- 
uncertainty, as alleged in the fifth exception. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court that the judgment of the Court below be 
affirmed. 


Vou, xxx1—12, 
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DANIEL & JOHNSON vs. TRICE. 


A purchased from B certain hides, in vats, at a stipulated price per hide, 
and of an assumed number, with the understanding that there should 
be a connt made of them, and if they fell short of the number assumed 
B should account to or pay A for the number deficient, at the price 
fixed. A count being made, the number was found deficient. A raised 
an account against B for such deficiency, in accordance with the agree. 
ment, amounting to $51 00. To a suit afterwards brought by B against 
A on a note, A pleaded, first, failure of consideration, in that the note 
sued on was given in part consideration of the hides, setting out the 
agreement and the ascertained deficiency. He also pleaded his account, 
so raised against B, as aset-off. The proof of the consideration of the 
note was not clear; but the sale of the hides, the agreement and de- 
ficiency, as stated, were clearly proven. 

Held, That A was entitled to the allowance of his demand, under one 
plea or the other. 


Debt, in the Superior Court of Spalding county. Tried 
before Judge CABANISS, at the May Term, 1860. 


Thomas C. Trice instituted an action of debt, in Spalding 
Superior Court, against Daniel & Johnson, to recover the 
amount of an obligation by which the said Daniel & John- 
son acknowledged themselves bound to pay said Trice the 
sum of fifty dollars, by the 25th of December, 1852; said 
obligation being dated the 8th of January, 1852. 

The defendants pleaded to said action, that they purchased 
from the plaintiff a certain quantity of leather and hides, in 
the vats of a tan-yard, in the city of Griffin; and that it 
was agreed between the parties that the said hides should be 
estimated at one dollar and fifty cents per piece, and that if, 
when the hides were counted out, the pieces fell short of the 
number sold and set out in the vat-book of the tan-yard, 
the plaintiff should pay defendants for the deficiency, and 
that if the pieces exceeded the number so sold, the defend- 
ants should pay for the excess, at the estimate aforesaid; 
that the hides did fall short to the amount of fifty-one dol- 
lars; that the obligation sued on was given for a part of the 
purchase price of said hides, and that the consideration there- 
of had wholly failed. 

The defendants also pleaded the said deficiency in the 
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number of hides and pieces of leather, in the form of a set- 


On the trial of the case the plaintiff introduced the obli- 

ation sued on, and closed. 

The defendants then proved the purchase of the leather 
and hides, by the defendants from the plaintiff; that the 
number was taken from the vat-book of the tan-yard, and 
the hides was estimated in the trade at one dollar and fifty 
cents a piece; and that it was the contract and agreement 
of the parties, that if the leather and hides should fall short 
of the number sold, the said Trice should make up and pay 
to the defendants the deficiency ; and that if the leather and 
hides should exceed the number sold, the defendants should 
pay to said Trice, for the excess, at the same price of the 
aforesaid estimate; that when the leather and hides were 
worked out, the number was less than the number sold, by 
thirty-four, and amounting in value, according to the esti- 
mate, to fifty-one dollars. 

There was some uncertainty in the testimony as to what 
the obligation sued on was given for. 

There was also some conflict in the testimony as to other 
points, but none as to the liability of Trice to account for 
any ascertained deficiency of hides. 

The testimony being closed, the presiding Judge charged 
the jury as follows, to-wit: 

The defendants must make out the defense on which they 
rely. They have pleaded both a failure of consideration and 
set-off. The plea alleges, that the note was given for hides, 
in the vats of a tan-yard; that the vats were represented as 
containing a specified number of hides, which were sold at 
a specified price per hide, and that the agreement was, 
that if there should be a deficiency in the number of hides 
represented to be in the vats, there should be a deduction 
from the amount of the sale, according to that deficiency 
and rate per hide at which they were sold; and the defend- 
ants allege that the deficiency in the number of hides in the 
vats, at the price per hide at which they were sold, is more 
in amount than the principal of the note sued on, and that 
there is, therefore, a total failure of consideration. They 
insist further upon the plea of set-off, that if the considera- 
tion of the note be some other than the hides in the vats, 
still they are entitled to set-off against the note sued on, the 











164 SUPREME COURT OF GEORGIA, 


$$ 








Daniel & Johnson vs. Tri:e. 





amount due them on account of the deficiency in the number 
of hides represented to be in the vats. And the Court 
charges you, that under the agreement between the plaintiff 
and defendants, these two pleas amount, virtually, to the 
same thing. To sustain either, the consideration of the 
note must be shown to be the hides in the vats of the tan- 
yard, sold by the plaintiff to the defendants, and that the 
vats were represented to contain a specified number of hides 
which amounts to a warranty that they contained the num- 
ber specified ; and it must further appear by the evidence 
that they fell short of the number. If these facts have been 
made to appear by the proof, the defendants are entitled to 
relief, according to the deficiency of the number of hides in 
the vats. If the deficiency is equal to or greater than the 
principal of the note sued on, there is a total failure of con- 
sideration, and you must find for the defendants. If less 
than the principal of the note, then deduct the amount of the 
deficiency, whatever it may be, and find a verdict for the 
plaintiff for the remainder. If the defendants have failed to 
prove the consideration of the note to be the hides in the 
vats of the tan-yard, then find for the plaintiff the principal 
and interest due on the note with cost of suit. If the con- 
sideration of the note is some other than the hides in the 
vats of the tan-yard, sold by plaintiff to defendants, then 
the plea of set-off, arising from the deficiency in the number 
of hides, cannot be allowed against this note. 

To this charge the defendants, by their counsel, excepted. 

Counsel for defendants requested the Court to charge the 
jury as follows. 

“That if they believed that the defendants had shown 
that there was a deficiency of hides in the vats, and it was 
the contract between plaintiff and defendants that the plain- 
tiff was to account for the deficiency, then the jury might 
find for the defendants under the plea of set-off, even if the 
evidence showed the consideration of the note to be some 
other than the hides in the vats.” 

The Court refused to give said charge, and remarked to 
the jury, that if defendants recovered at all, it must be un- 
der the plea of failure of consideration. 

To which charge, and refusal to charge, counsel for defend- 
ants excepted. 

The jury returned a verdict for the defendants with cost 
of suit. 
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Counsel for the plaintiff then moved for a new trial in 
said case, on the following grounds: 

1. Because the verdict of the jury was contrary to law and 
the charge of the Court. 

2. Because the verdict of the jury was without and con- 
trary to the evidence in said case. 

3. Because there was no mutuality in the set-off relied on 
in the defense, and the proof showed that only one of the 
defendants, Egbert P. Daniel, was entitled to said set-off, and 
that the same did not grow out of, nor was connected with, 
the consideration of the note sued on in said case. 

The presiding Judge sustained the motion and awarded a 
new trial on the grounds: 

1. That the verdict was contrary to and without evidence 
to support it; and also contrary to the charge of the 
Court. 

To this decision of the Court, granting a new trial, the 
defendants excepted and now allege the same to be erro- 
neous. 











PeEepLes & Martin & DismuxeEs, for the plaintiff in 
error. 


ALFORD, for the defendants in error. 
By the Court—JENKINS, J., delivering the opinion. 


The question in this case is, whether the new trial was 
properly granted. 

The Court below ordered a new trial on the grounds: 

1. That the verdict was contraty to evidence. 

2. That it was contrary to the charge of the Court. 

Upon the first point, we think the evidence fully sustains 
the verdict. There was no contest as to the cause of action 
of the plaintiff in the Court below; that was not disputed. 
The defendants had two defenses—failure of consideration 
and set-off. The verdict of the jury, therefore, must be 
understood as affirming, either that defendant proved a total 
failure of consideration, or that he established a set-off equal 
in amount to plaintiff’s demand. The two demands were, 
in fact, very nearly equal. The proof of defendants’ demand 
consisted in this: that they had purchased of Trice, the 
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plaintiff below, certain leather and certain hides, in vats, in 
the process of tanning—the hides being sold at $1 50 each 
—and the number taken from the vat-book, subject to corree- 
tion by a subsequent count ; the agreement being that if, on 
count, the number fel] short of that assumed, Trice should 
account to D. & J. for the deficiency, at the price fixed, and 
if it was over, D. & J. should pay for the excess, at that 
price. The evidence establishes a deficiency which, at the 
price fixed, makes 'T. liable for $51 00. The amount of the 
plaintiff’s demand was $50 00. The consideration of the 
note sued on by plaintiff below was, undoubtedly, either the 
hides so found deficient or certain leather sold by T. to 
D. & J. at or near the same time. If these sales of hides 
and leather were one transaction, and the note given in part 
payment, or if they were different transactions, and the note 
were given in part payment for the hides, in vats, then the 
defendants below were sustained on the plea of failure of 
consideration. If D. & J. had fully paid for the hides, in 
vats, and the note were, in fact, given for leather, or other 
thing, sold at a different time, then defendants below had a 
right, under our statute, authorizing sets-off at law (Cobb’s 
Digest, 487), to raise and plead as a set-off to this or any 
other action of assumpsit or debt, brought by this plaintiff 
against them, an account for this deficiency of hides. They 
did so plead, and proved their account. It is true that the 
jury did find against the charge of the Court, on the hypo- 
thesis that the hides, in vats, were not the consideration of 
the note; and it is true that the proof is by no means clear 
that they were so. The Court below charged the jury that 
they could not find for defendants on the plea of set-off, and 
that if defendants failed to prove that the hides in the vats 
were the consideration of the note sued on, they must find for 
the plaintiff the amount of his note, principal and interest. 
In this, for the reasons given, we think that the Court erred 
—that the verdict of the jury was right—and should not 
have been disturbed. 


JUDGMENT.—Whereupon it is considered and adjudged 
by the Court, that the judgment of the Court below order- 
ing a new trial be reversed, and the verdict of the jury con- 


firmed, 
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AARON alias BRYANT vs. THE STATE OF 
GEORGIA. 


1. When the verdict of the jury is strongly and decidedly against the 
weight of evidence in a criminal case, the Court will order a new trial. 
9, It is justifiable homicide to kill one who intends, by violence to com- 

mit a felony upon the person of another. 

3, When the circumstances are such as to excite the fears of a reasonable 
man, in the absence of all other proof to the contrary, the law will at- 
tribute the killing to these fears, and not to revenge or passion. 

4, When a homicide is committed with a deadly weapon, and the slayer 
is indicted for murder, it is competent for him to prove that he came by 
the weapon accidentally, or for an innocent purpose, on the occasion. 


Indictment for Murder, in Newton Superior Court. Tried 
before Judge CABANISS, at the March Term, 1860. 


At the September Term, 1859, of the Superior Court of 
Newton county, a bill of indictment was found true by the 
Grand Jury, charging and accusing Richard Aaron, other- 
wise called Richard Bryant, with the murder of James H. 
Reynolds. 

On the trial of said case the following testimony was in- 
troduced in behalf of the Commonwealth, to-wit: 

Burrell Borders, sworn: Witness was at James Rey- 
nolds’, on the 22d of August, in the year 1859. James 
Reynolds lived in Newton county. Witness went to Rey- 
nolds’, and he, Reynolds, was sitting on the fence, and 
Richard Aaron, James Aaron, John Aaron and William 
Lawson came out of the woods to where we were sitting ; 
they proposed a game of marbles. Richard Aaron said he 
could take his partner and beat any other two, for a quart 
of brandy. John Aaron said he would take the bet, if he 
could get a partner. John Aaron asked witness to play with 
him, and also William Pennington, but we refused. He 
then asked James Reynolds, and told him if he lost he would 
pay for the brandy. Reynolds said he would play for accom- 
modation, but would have nothing to do with the bet. John 
Aaron said he would pay for the brandy if they lost it. 
They then entered into the game; John Aaron and James 
Reynolds beat the first ganie. They proposed another game, 
but the boys refused, and James Aaron said he would give 
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them two in five to play. They then engaged in a second 
game, and James Reynolds was getting ahead ; John Aaron 
throwed his marble up near the ring, when his time came to 
shoot; his marble flew back and hit his hand; he said he 
said “vence,” but James Aaron said that he said “kicks”; then 
they got to disputing about it. James Aaron walked up and 
stepped into the ring, and swore he (John) should not shoot, 
James Aaron gave John Aaron the damn lie. John Aaron 
then struck him, or struck at him, witness does not know 
which. Watters and deceased took hold of James Aaron, 
and prisoner took hold of John Aaron. John Aaron told 
prisoner to let him loose, if you don’t I will cut you loose, 
Richard Aaron pulled him two or three paces and turned 
him loose, and shoved him from him. Richard Aaron then 
walked back a rod or two, and placed his hand in his panta- 
loons pocket. John Aaron and James Aaron seemed as if 
they wanted to get together again. Deceased caught John 
Aaron and pulled him back some five or six feet; he then 
turned him loose and stepped off three or four steps; every- 
thing was silent for a moment. Richard Aaron drew his 
pistol out by his right, and placed it in his left hand and fired, 
At the firing of the pistol deceased hollooed, I am a dead 
man! Iamadead man! Deceased passed by Watters and 
said, Oh! Andrew, I amadead man! As soon as witness 
saw he was shot he started to him, but could not get to him, 
Deceased tried to prevent his falling to the ground. Witness 
and deceased’s wife both got to him at the same time. De- 
ceased said to his wife, I am dead, I do hate to die so bad. 
Witness don’t think deceased lived morethan five minutes from 
the time he was shot. ‘This transaction occurred in Newton 
county. Richard Aaron and John Aaron are half-brothers. 
The parties were a west course from the house, about forty 
yards from the house. James Aaron and Richard Aaron 
were about four or five yards apart. John Aaron was from 
deceased five or six feet; the parties were in a position of a 
triangle. John Aaron was with his side to Richard Aaron; 
was not looking at him at.the time the pistol fired. Deceased 
was some further off from Richard—he was some ten yards 
from him. Prisoner went off to the woods as soon as the 
pistol fired. James Aaron went with him ; John came back 
to where deceased was, for Watters to go to prisoner. De- 
ceased was wounded in the left breast, just below the collar- 
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pone. Witness examined the wound; the ball was a large 
sige for a pistol, and passed through the body to the skin of 
the back ; the wound bled, and was spouting out blood when 
deceased died. The pistol was held somewhat straight out 
from the body. 

Cross-Examined: ‘The marble ring was three or four 
panels above the gate; the pistol was a small-sized one, not 
more than four inches long. Witness saw the pistol. If 
witness said to William Aaron, a day or two after the trans- 
action, in a conversation near his house, that he did not see 
any one with a pistol that day, he does not recollect it. 
Witness does not remember how long after the shooting 
before the coroner’s inquest was held. If witness swore 
before the inquest that he saw a pistol, he does not recollect 
it, if the question was asked he does not recollect. Witness 
swore upon that occasion that he heard the report of a pistol 
oragun. Witness don’t think he said he thought that the 
shot was fired from a weapon in the hands of Richard Aaron. 
Witness*was looking at all three of the men when the pistol 
was fired. Witness did not tell W. Aaron, in a conversation 
that occurred near his house a day or two after the shooting, 
that the boys were on the spot when he got there. Witness 
thinks he told W. Aaron, in the same conversation, James 
Reynolds took hold of John Aaron. The left hand of pris- 
oner is about four inches across the palm. Witness never 
had seen Richard or John Aaron either, before that day. 
Witness was so excited he might have made a mistake before 
the coroner’s inquest. The accident happened near sun- 
down ; the inquest was not held until night; does not know 
what time in the night the inquest was held. Witness had 
been on the fence a half hour or more before the accident 
happened. Witness heard no words of unkindness until 
John and James fell out about vence and kicks; all seemed 
perfectly friendly, so far as he knew. When John and 
James fell out, deceased took hold of James and prisoner 
took hold of John. Witness did not see John Aaron turn 
round towards Dick. Richard Aaron seemed anxious to 
quell the difficulty. When Dick let John loose, he went 
backwards from John; at the time Richard Aaron let John 
Aaron loose, deceased let James Aaron loose, and approached 
towards John Aaron. John Aaron turned towards Dick, 
with his knife about half open; the pistol did fire at the 
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time deceased approached John Aaron. Witness did not 
tell Wm. Aaron in the conversation above referred to neag 
his own house, a day or two after the accident, that James 
Reynolds said, Dick you have shot me, and Dick replied, 
Jim if I have it was an accident, for I have nothing against 
you. They had the brandy at the mouth of the lane, about 
75 yards from the house. Witness and deceased were 
brothers-in-law. Witness did not testify at this examination 
that the boys came up out of the woods, immediately pro- 
posed a game of marbles, but after they had been there half 
an hour they came by. 

Rebuttal: Witness’ position was about ten feet from John 
and Richard Aaron, was on a line with John and W. De- 
ceased was off to the right. Witness was not excited until 
after the shooting, and was still on the fence until after the 
shooting. Witness was sitting so he could see all parties 
clearly and distinctly. There was no conversation between 
deceased and prisoner after the accident at all. Witness did 
not see prisoner after the accident. 

Sur-rebuttal: Before the accident they were all talking 
friendly, John Aaron was standing between Dick and Jim 
Aaron. 

Howell P. Reynolds, sworn: Witness’ father was named 
James Henry Reynolds. On the 22d August last I was at 
home. Mr. Watters, Borders, W. Pennington, W. Lawson, 
John, James and Richard Aaron were there. There was a 
game of marbles played that day there. When Mr. Bor- 
ders came up, John, James and Dick Aaron, and Mr. Horton 
came up from the woods. Dick Aaron said he could take 
his partner and beat any other two for a quart of brandy. 
John asked Mr. Borders if he could play, and he (Borders) 
said he could not; he asked Mr. Pennington, and he said he 
could not play; he asked deceased, and told him that if he 
played he should pay nothing of it, for he would pay it all. 
Deceased said, now boys, I am not going to pay for any of 
the brandy. They played two games, deceased and John were 
beat, and they paid the brandy. ‘They started off and came 
back and played another game, five up. Before they got 
done John dropped his marble close to the ring, and when 
John shot, his marble hit his fingers, and John said vence. 
James said he never said it. James said he would die before 
he should shoot his marble, and John said he would die be- 
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fore he would kicks it. Then Jim told John he was a damn 
liar, and John struck at him, and deceased stepped in be- 
tween them to part them. He caught hold of Jim to hold 
him, and Dick Aaron caught John right round the waist 
and pulled him down in the woods a piece. Deceased and 
Watters held Jim. John told Dick if he did not let him 
loose he would cut him, God damn him. Dick shoved John 
off as he let him loose, and John went off two or three steps, 
and got his knife almost half open, and started after prisoner ; 
deceased caught him and turned him half round. John 
started towards Dick ; prisoner stepped backwards on a rock, 
deceased stepped to him, John Aaron, and turned him sorter 
round. They were all standing still, and Richard Aaron 
ran his hand in his pocket and pulled out his pistol, and 
held it in both hands to one side and fired. Deceased said 
now you have killed me. Dick went off to the woods, and 
witness saw no more of him. John was trying to get to 
Dick ; he turned the pistol in his left hand, with the right 
one in the direction of deceased. Witness says prisoner is 
the man who killed his father. At the time of the firing all 
were standing still; as soon as the pistol fired prisoner ran 
off and left his coat, and Jim Aaron carried it to him, and 
that is all. 

Cross-Examined: Witness is in his 13th year. Uncle 
Borders was sitting on the fence; the boys had been there all 
day. Deceased went to the store, and the boys came back, 
and some of them ate dinner there. Deceased and all of 


' them were very friendly. When deceased was shot he did 


not hear prisoner say I am sorry I shot you, for I have not 
got anything against you. Deceased was not standing close 
to John. John started towards Dick, and deceased caught 
hold of him and turned him sorter round. Prisoner never 
said, as witness heard, “John don’t rush on me with that 
knife.” Witness was not looking at either particularly, but 
was a little agitated. Dick and John were looking at each 
other. Dick pulled out his pistol and held -it to one side. 
The pistol fired in his hand. Immediately upon the pistol 
firing deceased said, you have shot me. Witness looked at 
him, and ran up to him, and noticed nothing else. Witness 
stayed with his father until they carried him into the house, 
and all the others went off except Horton and Borders. 


Rebuttal: The crowd did not stay there all day; Dick 
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did not take dinner there. Witness saw Dick turn and ran 
off; it was the last he saw of him. John was standing side- 
ways to Dick when the pistol fired. The ground sloped, and 
Dick was down on the lower side. John and James Aaron 
ate dinner. 

The evidence for the State closed, and defendant intro- 
duced the following testimony, viz: 


EVIDENCE FOR THE DEFENSE, 


William Pennington, sworn: He was present at the 
time of the difficulty, at James Reynolds’, in the month of 
August; it was August 21. There was a good many of us 
boys there; they got up a game of marbles. John Aaron 
and James Reynolds were partners against Dick and James 
Aaron; they played several games, and concluded to play 
one game more, five up. They played until the game was 
four and four; and in playing the fifth game John Aaron 
shot and knocked a man out of the ring, and his taw bounced 
back and struck his hand. James said kicks; John said he 
should not kicks it at all; James said he should kicks it, 
At that time James stepped into the ring between John and 
the men, and said he should not shoot unless he kicked his 
taw. John said he would not kick it an inch; at this time 
James Aaron picked the marbles up out of the ring. John 
Aaron said, this may cost you a damn sight more than this, 
James Aaron said, it may cost you something too, At that 
time the lie was passed between James Aaron and John 
Aaron once or twice, but witness does not recollect the exact 
words. James Reynolds was sitting on the fence, and jumped 
down, as it appeared that John and James were going togeth- 
er. Deceased caught hold of James, pulling him off from 
the ring towards the fence, and prisoner caught hold of John. 
John Aaron told prisoner to let him loose. Prisoner held 
John round the body, and was behind him. John told pris- 
oner the second time, God damn you let me loose. At that 
time prisoner shoved him from him. John Aaron drew a 
small white handle knife; as he drew from his pocket, 
opened and turned his face toward prisoner, he advanced 
towards him, with his knife open in his hand. John Aaron 
advanced towards prisoner at the same time. Deceased 
seeing John Aaron, made as though he was trying to get 





_ =. “Sao ae 








ATLANTA, AUGUST TERM, 1860. 173 


Aaron alias Bryant vs. The State of Georgia. 








between prisoner and John, passing to the right of John 
Aaron about three feet. Prisoner drew a pistol from his 
ants pocket ; as he drew it from his pocket with his right 
hand, and let it fall into his left, it fired. In a short 
space of time after the pistol fired, deceased turned round 
and said, I am adead man. Deceased advanced but a few 
steps towards his own door, his wife met him and he drop- 
ed down and died. Prisoner drew his pistol from his pocket 
with his right hand, and let it fall across the palm of his 
left, and it fired. Prisoner’s thumb of his right hand was 
on the hammer. Prisoner held the pistol laid across the 
left, with the thumb of his right hand on the hammer, 
From the position of his eyes, prisoner was looking at John 
Aaron. Witness did not hear prisoner say anything to John 
as he was advancing towards him with his knife. All of us 
met a while before dinner, at Webb’s store, and went from 
there to the house of the deceased. All were perfectly 
friendly, as far as witness saw. John Aaron, James Aaron 
and Thomas Lawson, ate dinner at the house of deceased. 
Cross-Examined: Prisoner went to mill and carried grain 
that day. It was after dinner when they commenced play- 
ing marbles. Prisoner pulled John some three feet, but did 
not get to where taw was. Deceased pulled James almost 
five or six feet in an opposite direction from prisoner and 
John. Prisoner shoved John up the hill when he had turned 
him loose; he shoved him up very close to the ring. Pris- 
oner stepped some several steps back when he pushed John 
from him. John was up near by the ring, and prisoner was 
near at taw when the pistol fired. Deceased was not nearer 
than three feet to the right of John when the pistol fired. 
Prisoner and John were some eight or ten feet apart when 
the pistol fired. John’s face was towards prisoner when the 
pistol fired. Witness was looking at prisoner when the pistol 
fired. Witness was looking at prisoner’s eyes and face when 
the pistol fired. Witness was standing to the right of the ring 
when the pistol fired, some ten or twelve feet. John’s side was 
towards witness. Prisoner was standing so witness could 
see his face. Deceased was standing near the fence, but 
was not sitting on the fence. Witness saw prisoner from the 
knees up, when he was looking at him at the time of the 
firing. Witness would have corrected his statement about 
the fence at the time if he had had time. 
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Andrew J. Watters, sworn: Witness was present when 
the unfortunate affair happened at the house of deceased: 
found the party at the house of deceased about an hour by 
sun that evening; they were playing marbles when witness 
got there. James Aaron and prisoner were partners against 
John Aaron and deceased. They were playing for a quart 
of brandy and half a dollar. John Aaron was betting 
brandy ; deceased was not himself betting. They finished 
that game and commenced another for the same amount, 
They were playing three up. After they got through 
playing the second game they stopped for a while, and 
commenced another in which the dispute arose. ‘The dis- 
pute was between John and James about a shoot John 
made, his marble bouncing back and striking his fingers, 
James said he told John to kicks first. John said he 
said vence first. James Aaron stepped into the ring to 
keep John from shooting unless he kicked his marble. Wit- 
ness’ brother spoke to them and said he would pay the quart 
of brandy, rather than see them have a difficulty. Witness 
spoke to James and told him to get out of the ring and let 
John shoot, and he said he would die first. Witness then 
told John to kicks one foot and a half, and he said he would 
be damned if he kicked it an inch. James then picked up 
the marbles out of the ring. John straightened up; prisoner 
was standing off towards taw from the ring, some two feet. 
John Aaron, when he got up, said to James, it will cost you 
both a damned sight more than it is worth. James said, by 
God it may cost you something too. John then said some- 
thing, but witness did not understand him, and James called 
him a damn liar. As he gave him the damn lie, John 
struck at him, and deceased shoved them apart. Deceased 
kept hold of James after he had parted them, and prisdner 
went up to John’s back and caught him around the arms. 
James Aaron and deceased stayed close to where the ring 
was. Prisoner and John shuffled off below, a little piece 
towards taw mark. John told prisoner to turn him loose, 
God damn you, turn me loose, if you don’t I will cut you 
loose ; and witness thought he was trying to get a pistol out, 
at the time he tcld him he would cut him. Prisoner turned 
him loose, and shoved him off from him, and John drew out 
a knife. Witness got off the fence and went to where de- 
ceased and James Aaron were standing. John Aaron was 
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right opposite to where we were, and turned facing of us, 
Witness thought that he was coming at James, but instead 
of that he turned short around and broke at prisoner, with 
his knife raised in a striking position, in his right hand. 
Prisoner commenced backing as John ran towards him, and 
drew his pistol and fired it instantly. Prisoner caught the 
pistol in both hands as he drew it out of his pocket, and it 
fired. Deceased was three or four feet to the right of John 
when the pistol fired. John came to a halt and stood firm a 
few seconds; he then started towards prisoner and said, God 
damn you, you had better shoot again, About the time he 
made this remark deceased said, O, I am dead. Deceased 
turned and run to witness and said, Andrew, I am dead, send 
fora doctor. He passed by witness, and met his wife near 
the yate and said, O, I am dead, I am dead, and sunk down 
at her feet; while he was falling he said, Oh! I hate to die 
so bad. When witness turned around prisoner was gone, 
but witness does not know when or which way he went. 
Deceased was stretched out on the ground, and he died 
directly. Prisoner pulled the pistol out with his right hand, 
and threw it across his left, with the thumb of his right 
hand on hammer. It was not directed to any one. There 
was no words of difficulty between deceased and prisoner. 
They were all enjoying themselves while witness was there ; 
they were all friendly. Prisoner was looking at John when 
the pistol fired. 

Cross-Examined: Prisoner and John were some eight or 
ten feet apart at the time of the firing. Deceased and pris- 
oner were about the same distance apart. The pistol was 
not a self-cocking one, but was a Colt’s repeater of the 
latest pattern. John Aaron and James Aaron went with 
witness to where prisoner was that evening ; witness’ brother 
was also with him when he went. 

Rebuttal—Witness saw prisoner that evening about five 
minutes after the occurrence. When witness got to prisoner 
he was about one hundred and fifty yards from the house, in 
the road. Prisoner sent James Aaron after witness; witness 
met Pennington coming back. When witness got to where 
prisoner was, he appeared very much excited. Pistol shown 
in Court is the same pistol, or one like it. John Aaron 
remained with deceased until witness went to where prisoner 
was, and then went with witness down to where Dick and 
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John Aaron were. Was nearest to prisoner when the pistol 
fired. 

John L. Aaron, sworn: Witness was at the house of 
deceased when this unfortunate affair happened. Met de- 
ceased about ten o’clock at Newton Factory, at the store, that 
morning. Pennington and Major Floyd were there. James 
Aaron and prisoner were with witness. Stayed at the fac- 
tory about one and a half or two hours. When we left the 
store, we went to Major Floyd’s buggy to get a drink of 
rum; but prisoner said he could not drink rum, he wanted 
brandy. Deceased went there with us. Jim said he had 
rather have his dinner than anything else—that he would 
give a half dollar for his dinner—witness said the same, 
Wm. Lawson said he would get our dinner for half dollar, 
Deceased said if we would go home with him he would have 
a chicken killed and fried, or cooked any way we wanted it, 
Witness and prisoner, and James Aaron and deceased, all 
went there together. Wm. Lawson and Pennington came 
on behind us. When we got there we bought a quart of 
brandy and drank that, and deceased went to the house and 
had a chicken killed. He came back and said dinner was 
ready. He, witness, and Thomas Lawson went to dinner; 
they then came back down there and knocked about the 
fence there until the sun was about two hours high; then we 
got up a game of marbles and played some three or four 
games; we were playing for a quart of brandy. In that time 
the sun was nearly down and we had all started home. De- 
ceased called to witness and said, if they will give us one in five 
we will play for another quart ; and witness asked if he would 
go his halves, and he said he would; and then we all came 
back and went to playing, and played on until the game got 
four and four, and witness rolled up on one side of the ring, 
and brother Jim rolled up on the other. Witness made a 
shot and his marble struck his hand. Witness said vence, 
and Jim said kicks; witness said he said vence first, and 
Jim said he said kicks first, and we got to-quarreling about 
it. James came and got right in the ring and would not let 
witness shoot, and then picked up the marbles, and witness 
said, it would cost you and prisoner more than it is worth, 
and he said, it will cost you something, too. Witness then 
said something to him, but does not now recollect what, and 
James gave witness the damn lie, and witness struck at him, 
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Deceased ran up and caught hold of Jim, and prisoner ran 
and caught hold of witness. Witness told prisoner to turn 
him loose, and he held on to witness, and witness said again, 
turn me loose ; witness said, if you don’t turn me loose I 
will eut you loose, and prisoner saw that witness was trying 
to get out his knife, and he shoved witness off from him. 
Prisoner had witness around both arms. Witness pulled out 
a little white handle knife, opened it, and started back to- 
wards prisoner. Deceased saw that witness was going to 
prisoner, turned James Aaron loose, and came toward wit- 
ness to catch him (witness.) Prisoner kept backing, and 
drew out a pistol, and held it in both hands, and it fired. 
Deceased was about three feet to the right of witness. De- 
ceased said, Dick, you have shot me; and prisoner said, Jim, 
I would not have shot you for the world, for I have never 
had a harm word against you. Gentlemen, you know I did 
it accidentally. Then deceased turned round and said, O, I 
am dead, I am dead, I am dead. Prisoner and deceased 
were friendly all day ; just as friendly as witness and pris- 
oner were. Defendant proposed to prove why it was he hap- 
pened to have the pistol on that occasion. State objected. 
Court sustained the objection, and defendant excepted, and 
now assigns the same as error. 

Cross-Examined: Witness is half-brother of prisoner. 
Prisoner was about seven or eight feet from the ring when the 
pistol fired. Witness was about four feet from the ring, to 
the left of it. Prisoner was seven or eight feet from the 
ring. Deceased was about seven or eight feet from prisoner. 
Deceased was about three feet to his right, coming to catch 
him from getting to prisoner. Witness was advancing upon 
prisoner, and at that time deceased had hold of James, 
Witness did see the deceased and James at the time he was 
advancing upon prisoner. Witness don’t know that deceased 
had hold of Jim. Deceased was to the right of witness, and 
not to his back. Witness never saw deceased at the time 
the pistol fired. Witness don’t know whether deceased was 
advancing to stop him or not. At the time the pistol fired 
witness was looking at prisoner, but turned and saw deceased 
coming to his right; and witness had to turn around to get 
at prisoner. Witness had: stopped when he turned round 
and saw deceased, and then witness advanced about one foot 
before the pistol fired. After he stopped, witness said to 

VoL. xxx1—13. 
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prisoner, you had better shoot again, but did not swear, 
Witness stopped when the pistol fired. The first thing de. 
ceased said after he was shot was, Dick, you have shot me, 
Dick spoke so he supposed they could all hear him; prisoner 
said, Jim, I am sorry I did it, I would not have done it for 
the whole world. Gentlemen, you know I did it acciden- 
tally. Prisoner spoke loud enough, as witness supposes, for 
all to hear him. Immediately after the firing prisoner 
walked off fifty or one hundred yards. Witness remained 
with deceased until he died. All except prisoner and Thomas 
Yancy stayed upon the ground until he died. Don’t 
know whether Jim stayed or not. Borders was sitting on 
the fence when the difficulty commenced. When prisoner 
pushed witness off, Jim was about five feet off. Prisoner, 
Jim and witness all left the ground together that evening, 
Prisoner kept out of the way of the officers. 

Rebuttal: Immediately after the firing, prisoner left, be- 
cause some one told him to leave. When the pistol fired, 
prisoner was looking at witness. 

Sur-rebuttal: Don’t know that any one advised prisoner 
to leave. 

W. H. Aaron, sworn: Witness had a conversation with 
Burrell Borders, near his house, two or three days after the 
transaction. Borders told witness then and there that he, 
Borders, did not see any pistol at the time of the difficulty, 
in the hands of any one, but heard the report. He said 
that deceased said, you have shot me, and that prisoner said, 
Jim, if I have, it was an accident, for I have nothing against 
you. This is what he said, according to the recollection of 
witness, 

Cross-Examined: Witness is uncle to prisoner, and has 
been assisting the defense on the present trial. Witness had 
talked about the trial among the Aarons a good deal ; have 
talked with all the witnesses, that have sworn, except Howell 
Reynolds. Don’t recollect what day the occurrence took 
place, or what day witness talked with Borders; thinks it 
was two or three days afterwards. 

James Horton, sworn: Witness was there at the time de- 
ceased was killed, and heard the commencement of the quar- 
rel between John and Jim Aaron ; prisoner took hold of John, 
deceased took hold of James, they got to disputing about the 
game of marbles; James put his foot in the ring and said 
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John should not shoot; John said he would be damned if he 
didn’t shoot ; other remarks were made, which witness did 
not distinctly hear; the damn lie was passed, John A. made 
an attempt to strike James, prisoner caught John A. right 
around the arms, and deceased caught James and kept him 
on the other side of the ring, John said to prisoner if you 
don’t let me loose, I will cut you loose, and made two or three 
attempts and got his knife out, prisoner then turned John 
loose and shoved him up the hill; John was going towards 
prisoner with his knife drawn, and prisoner backed down the 
hill and drew his pistol. John was going towards prisoner, 
deceased let James loose and went directly across to where 
John was; deceased did not get in reach of John before pris- 
oner drew his pistol out of his pocket and held it in his right 
hand, thrown across the palm of the left, and it fired; de- 
ceased turned and walked some two feet towards Watters, 
and said: Andrew, I am dead, I am dead; Mrs. Reynolds 
had got out, and they embraced each other, and deceased 
said: oh, honey, I am dead; how I hate to die; witness was 
looking at the parties ; prisoner’s thumb, he supposed to be 
on the cock of the pistol; they were all friendly that day, so 
far as witness saw. 

Cross-Examined : Prisoner and deceased were some six or 
eight feet apart, John was something like side-ways to him; 
James A. was some fifteen or twenty feet from prisoner, de- 
ceased passed across in a fast walk or run; prisoner and 
John were some eight or ten feet apart when John drew his 
knife; John had not stopped when the pistol fired ; witness 
was sitting on the fence when the pistol fired ; don’t know 
that the difficulty between them was a sham; never said 
boys let them alone, they are in the habit of doing so; as 
soon as the firing took place, deceased turned round up the 
hill ; witness heard all that was said and stated all he heard. 
Something might have been said that witness did not hear, 
but witness thinks he heard most of the conversation; he 
is some relation to the deceased. Defendant offered to prove 
why it was he had the pistol on this occasion, to rebut the 
presumption of any preparation for crime and of malice; 
State objected ; Court sustained the objection, and defendant 
excepted, and now assigns the same as error. Pistol in evi- 
dence. Here the defense closed. After the charge of the 
Court, jury retired and returned a verdict, finding defendant 
guilty of voluntary manslaughter, 
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We agree that the foregoing is a correct and substantial 
copy of the evidence in the case adduced on the trial, March 
29, 1860. 

Gro. T. BARTLETT, 
JOHN J. FLoypD, 
A. G. HammMonpD, Solicitor General. 


Defendant’s Attorneys, 


After reading all the sections of the Penal Code applicable 
to the case, the Court, among other things, charged the jury 
that, before they could find the defendant guilty of murder, 
they must be satisfied, by the proof, that he was actuated:by 
malice expressed or implied: there can be no murder without 
malice. ‘The characteristic distinction between murder and 
manslaughter is, the want of malice in one case and its exist- 
ence in the other. But every homicide is presumed to be 
malicious until the contrary is shown, so that any homicide 
will, in legal contemplation, amount to murder, unless it be 
excusable on the ground of accident, or because done in self- 
defense, or alleviated into manslaughter by concomitant cir- 
cumstances ; and whether it was committed wilfully and mali- 
ciously, or under circumstances justifying or excusing it, or 
alleviating it, and reducing it to manslaughter, are questions 
for the consideration and determination of the jury, and to 
be determined from the evidence before them. You will, then, 
look to the testimony to satisfy yourselves whether the de- 
fendant was or was not actuated by malice in killing the de- 
ceased. Malice, in legal contemplation, means doing a wrong- 
ful act intentionally and without sufficient cause or excuse, 
If you believe that the defendant intentionally and mali- 
ciously killed the deceased, he is guilty of murder, and you 
should so find. If he intended to kill John Aaron, and the 
circumstances proven are such as to show that it would have 
been murder if he had killed him, and in attempting to kill 
him he killed Reynolds, then he is guilty of murder, and you 
should so find. But if he did not intend to kill Reynolds, but 
John Aaron, and if it would not have been murder had he 
killed him, then his killing the deceased is not murder; and 
if you come to that conclusion, you will next inquire whether 
the facts in proof show it to be a case of manslaughter, either 
voluntary or involuntary. In this branch of the case the 
question for you to consider and determine is: would the de- 
fendant have been guilty of manslaughter had he killed John 
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Aaron? If John Aaron was attempting to commit a serious 
personal injury upon the defendant, and the defendant, un- 
der a sudden, violent impulse of passion, had killed him, the 
killing in such a case would have been voluntary manslaugh- 
ter; and if, under such circumstances, he killed Reynolds in- 
stead of John Aaron—if the shot was intended for John Aa- 
ron—then the killing of Reynolds was voluntary manslaugh- 
ter, and you should so find. But if the killing was with- 
out any intention to do so, but in the commission of an un- 
lawful. act or a lawful act, which might produce such a 
consequence in an unlawful manner, in such case the 
offence is involuntary manslaughter. There are two kinds 
of involuntary manslaughter ; and if you believe, from the 
testimony, that the defendant killed the deceased without 
any intention to do so, but in the commission of an un- 
lawful act, which might produce such a consequence in 
an unlawful manner, then you should find him guilty of 
involuntary manslaughter—one in the commission of an 
unlawful act, and the other in the commission of a law- 
ful act, without due caution and circumspection. If there was 
no intention to kill, but the killing was the result of an un- 
lawful act, that is involuntary manslaughter ; or if the killing 
was the result of a lawful act, in which the necessary discre- 
tion and caution were not observed, that is also involuntary 
manslaughter. But if John Aaron intended, or was endeav- 
oring, by violence, to commit a felony on the person of the 
defendant, and if the defendant had killed him in self-defense, 
and in defense of his person, he would have been justifiable 
in so killing John Aaron ; and if the shot was intended for 
him, and hit and killed Reynolds, in that case it is excusable 
homicide, and you should find the defendant not guilty ; and 
if the killing was by accident, and not the result of evil de- 
sign or intention, or culpable neglect, then the law says, he 
shall not be found guilty of any crime; and in that case you 
should acquit him. There must be a felonious intent in the 
defendant before you can find him guilty of the crime of 
either murder or manslaughter ; and if there was no felonious 
intent or evil design, or culpable neglect, there is no crime 
and should be no conviction. If you have a reasonable doubt 
of the guilt of the accused, you must give him the benefit of 
that doubt and acquit him ; if you have any doubt as to the 
grade of the homicide, it is your duty likewise to give him 
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the benefit of that doubt and find him guilty of the lowest 
grade, if you find him guilty at all. Flight is not evidence of 
guilt, or usually is very slight evidence of it. 

The jury returned a verdict, finding the defendant guilty 
of voluntary manslaughter. 

Counsel for the defendant then moved the Court to set 
aside said verdict and award a new trial of said case on the 
following grounds, towit : 

1. Because the verdict is contrary to evidence ; contrary to 
the weight of evidence; and without evidence to support it. 

2. Because the evidence is not sufficient to remove all 
reasonable doubt of the guilt of the accused. 

3. Because the verdict is contrary to the law and the charge 
of the Court. 

4, Because the Court erred in refusing to permit the de- 
fendant’s counsel to prove, by Andrew J. Watters, tlié say- 
ings of the defendant, made about five minutes after the dis- 
charge of the pistol, said counsel stating that they expected 
to prove by the witness that the defendant had gone about 
one hundred and fifty yards from the place where the deceas- 
ed was shot, and in about five minutes thereafter, or it might 
have been less or more than five minutes, sent for the witness, 
and upon the witness, going to him, the defendant made the 
declaration sought to be given in evidence, viz: that the pis- 
tol fired accidentally. Counsel for the State objected to the 
declaration being given in evidence, on the ground that it 
did not accompany the act, and was not a part of the res 
geste. The Court excluded the declaration, and refused to 
let the witness testify as to the sayings of the defendant, un- 
less they immediately accompanied his act. 

5. Because the Court erred in refusing to permit the defen- 
dant’s counsel to introduce evidence, showing why the defen- 
dant had the pistol on the occasion of the homicide. 

6. Because, after the defendant had closed his testimony, 
W. W. Clark, one of the counsel] for the State, handed to the 
presiding Judge a letter, and, at the same time, stated to the 
Court, in the presence and hearing of the jury, that the let- 
ter gave him information of additional evidence in behalf of 
the State, and asked for time to send for and have such 
evidence before the Court; the presiding Judge, on ex- 
amining the letter, remarked that the testimony, if pre- 
sent, would be inadmissible, and the application for time was 
refused. 
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The presiding Judge, after hearing argument, overruled 
the motion, and refused the new trial asked for, and the writ 
of error in this case is prosecuted for the purpose of revers- 
ing that decision. 


BartTLETT & Fioyp, for the plaintiff in error. 


HAMMOND, Solicitor General, by Nat. J. Hammonpn, 
CiarK & LAMAR, for the defendant in error. 


By the Court—Lumpxn, J., delivering the opinion. 


The defendant, Richard Aaron, was indicted for the mur- 
der of James H. Reynolds, and convicted of voluntary man- 
slaughter. 

The Court below refused to grant a new trial, and the ac- 
cused brings his case to this Court by writ of error. 

A number of persons had casually met at the store-house 
of the deceased, and the evidence is, and such no doubt was 
the fact, that all the parties present were entirely friendly 
with each other. There was no grudge or ill-will existing 
between any of them. A game of marbles for a small wager 
was proposed and accepted, there being two on each side. 
John Aaron and James Reynolds played against Richard 
Aaron and James Aaron. During the second game, an al- 
tercation sprang up between John and James Aaron, about 
vents and kicks, and to prevent a fight between the brothers, 
Reynolds seized and carried off James Aaron, and Richard 
Aaron, from behind, grasped the arms of John Aaron and 
dragged him off. It is not pretended but that up to this 
time there was not the slightest manifestation of any bad 
feeling, except as between John and James Aaron, and that 
Richard Aaron and James Reynolds were acting bona fide 
the part of peace-makers. 

Just at this time, John Aaron demanded of Richard Aaron 
to release him, or he would cut himself loose. He drew his 
knife from his pocket and opened it; Richard, from behind, 
relaxed his hold and pushed John forward up the hill, pro- 
bably to avoid immediate danger. At first, it was supposed 
that John intended starting toward James, with whom he 
had had the difficulty, but he turned suddenly toward Rich- 
ard, and with his knife drawn, and in a striking attitude, 
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advanced upon him. Richard drew from his pocket one of 
Colt’s repeaters—his latest patent, and a most remarkable 
weapon it is—still retreating down the hill, and laid it acrosg 
the palm of his left hand, holding his right thumb upon the 
hammer ; John stopped. 

In the meantime, James Reynolds left James Aaron and 
advanced towards John Aaron, intending likely further to in- 
terpose to prevent mischief between John Aaron and Richard, 
The three stood in a triangular position—Reynolds being 
within a few feet of John Aaron; the pistol was still in the 
situation I have represented ; it went off and the load was 
discharged into the breast of James Reynolds, near the col- 
lar-bone. Reynolds died immediately of the wound. 

It is in evidence that the eyes of Richard and John Aaron 
were steadily fixed upon each other all the time; and it is 
quite probable that Richard had not noticed the approach 
of Reynolds. The trigger of this pistol, when cocked, pro- 
trudes slightly through the guard, and the grasp of the bar- 
rel-—so as to prevent it from revolving—or the pressure of 
the lower or inner side of the left hand, as the pistol was 
grasped in the palm, will, in the first instance, prevent the 
pistol from cocking, or in the latter, if cocked, will cause a 
discharge. 

I have not recapitulated all the testimony, nor have I 
grouped the facts together so favorable for the defendant, as 
the evidence warrants; and to convey any clear idea of the 
pistol upon paper, requires more scientific knowledge of 
gunnery or fire-arms than I possess; and yet, to un- 
derstand the real merits of this case, a correct compre- 
hension of the mechanism of this’ pistol is indispensably 
necessary. F 

Now, there is not a suspicion entertained by anybody that 
the defendant intended to shoot Reynolds. The able coun- 
sel, Mr. Lamar, who represents the State, and of whose argu- 
ment I may truthfully say, I was at a loss whether to ad- 
mire it most for its ingeniousness or its ingenuousness, cheer- 
fully concedes this. Did he intend to kill John Aaron? The 
proof shows he did not. The pistol was not pointed in that 
direction. It was not held in a position for that purpose. 
It was not aimed at John Aaron. John Aaron had ceased 
to advance upon the accused, and was standing still when 
the explosion took place. It is most unreasonable to con- 
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clude that he shot intentionally at John Aaron. And then, 
on the other hand, it is so natural to suppose that the shoot- 
ing was accidental, and any one, acquainted with this weapon, 
could scarcely doubt upon this subject. The pistol was likely 
cocked, when placed in the left hand, with the right thumb 
on the hammer, to prevent its going off, and it was the in- 
voluntary pressure of the lower or inner side of the left hand 
against the trigger, that produced the accident. 

As to the voluntary manslaughter, it is wholly inconsistent 
with the circumstances of this case, and we think the Court 
was wrong in charging the jury—although it is not made a 
ground of complaint in the motion for a new trial—‘ That, 
if John Aaron was attempting to commit a serious personal 
injury upon the defendant, and the defendant, under a sud- 
den, violent impulse of passion, had killed him; in such a 
case it would be voluntary manslaughter.” 

If John Aaron was attempting to commit a felony upon 
Richard Aaron, Richard Aaron, with or without passion, 
must have been justifiable in killing John Aaron. 

But there is not a particle of proof in the record to justify 
the hypothesis that Richard Aaron was actuated by any 
sudden, violent impulse of passion. Never was a man more 
cool, collected and courageous. Having drawn his pistol, 
and, perhaps, cocked it, he placed it in the palm of his left 
hand, and calmly, and apparently dispassionately, waited 
the result. He eyed John closely and intently all the time, 
to determine whether John would force upon him the neces- 
sity of taking John’s life to save his own, or to protect him- 
self from some serious bodily hurt. Never was conduct more 
deliberate and self-possessed. Had he been influenced by 
fear or passion, the demonstration would have been very 
different. And just when the emergency had apparently 
passed away, the pistol, from some casualty or other—the 
nature of which we shall probably never correctly under- 
stand—exploded, while still resting in his left hand. 

The only crime, then, of which the defendant could pos- 
sibly be guilty, was the lowest grade of manslaughter, to-wit : 
involuntary manslaughter in the commission or performance 
of a lawful act, where there has not been observed necessary 
discretion or caution. 

That it was lawful for Richard Aaron to defend himself 
at any and every hazard against the assault which was threat- 
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ened by John Aaron, there can be no doubt. And for my- 
self, I must say, in all candor, that I am at a loss to perceive 
how, situated as he was, any greater degree of discretion or 
caution could have been used than was manifested by him on 
this occasion. 

If Richard Aaron is to be punished for his want of due 
care and circumspection in the perilous position in which he 
was placed, why should those escape who accidently shoot 
each other, or their families, in handling or using fire-arms? 

I believe it would be a perversion of the criminal justice 
of the country to punish Richard Aaron for that as an of- 
fense which was only a misfortune, and which, I doubt not, 
none regretted more deeply than himself. 

Our judgment, therefore, is: That a fair trial should have 
been granted, because the verdict was strongly and decidedly 
against the weight of evidence. Moreover, we think, it was 
error in the Court, not to allow the defendant to explain 
how he happened to have a pistol on that occassion. If he 
had been using it in aiding to arrest a felon the over-night, 
or were in the discharge of the duty of a patrol, or for any 
other lawful purpose, it was right to permit him to prove it. 
Here, according to the case made by the record, it could not 
affect the result one way or another. Had there been a prob- 
able case of murder made out, it might have become very 
material to make this proof. 

We see no other errors in the bill of exceptions which re- 
quire correction by this Court. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed upon the ground, first, that the Court erred in not 
permitting the defendant to show why he had the pistol on 
the day the homicide took place; second, because the verdict 
was strongly and decidedly against the weight of evidence. 
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JOHNSON et al., vs. LOVETT. 


The owner of property out of possession can only recover, in an action 
of trespass, for an injury done to the reversion. 


Trespass, in the Superior Court of Spalding county. 
Tried before Judge CaBANIss, at the May Term, 1860. 


Mary A. Wiggins, as executrix of William W. Wiggins, 
deceased, commenced an action of trespass in Spalding 
Superior Court, against John P. Lovett, to recover damages 
for injuries alleged to have been inflicted by the defendant 
upon the person of a negro woman slave, by the name of 
Dinah, belonging to the estate of said deceased, by which 
said slave was injured, and her services lost to the plaintiff. 

Pending the action, Mary A. Wiggins married, and Thomas 
C. Johnson was appointed administrator de bonis non of the 
estate of said deceased, and made party plaintiff to said 
action, in lieu of the said Mary Wiggins, whose letters 
abated by her marriage. 

On the trial of said case the following evidence was intro- 
duced, to-wit : 

On or about the 15th of July, 1858, it being the Sabbath 
day, the defendant inflicted upon a negro woman named 
Dinah, belonging to the estate of William W. Wiggins, de- 
ceased, a severe whipping, with a cow-hide, and by kicking 
her in the abdomen, and knocking out one of her teeth, and 
otherwise beating and bruising said negro; that the whip- 
ping commenced in the public streets of Griffin, and was 
continued in the kitchen of defendant; that the defendant 
was aided by two other negroes, one of which defendant 
ordered to take hold of Dinah’s feet, and the other to take 
hold of her head; that when defendant first commenced 
whipping the negro she seemed to resist, or defend herself ; 
that the negro was seriously injured, and was confined, 
in consequence of it, for about two weeks, but afterwards 
moved about and seemed as sprightly and as well as before 
the whipping ; that the defendant gave as an excuse for the 
whipping, that the negro Dinah, who at the time pursued 
the business of a washer-woman, had some dresses to be 
washed for defendant’s wife and another lady at his house, 
and that when the dresses were sent for by another servant 
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girl, she returned and reported a message from Dinah, that 
she would not send the dresses until she had got them ‘douse! 
and that forty devils and the defendant himself could not 
make her send them until she got ready; that the negro, 
Dinah, was, at the time of the whipping, hired to George 
Johnson, and that the physician’s bill for : attending her dur- 
ing the sickness consequent upon the whipping, was about 
fifty dollars, and defendant had no control over the negro. 

During the progress of the trial counsel for the plaintiff 
proposed to ask William R. Phillips, one of the witnesses 
who testified in the case, and who saw the whipping: “ What 
damages, in his opinion, the plaintiff sustained by the injuries 
done to said slave, by tie whipping?” This question was 
objected to by the defendant’s counsel, and the objection was 
sustained by the Court, and the answer repelled; and _plain- 
tiff excepted. 

The presiding Judge read from the Penal Code of this 
State, as follows: “Any person except the owner, overseer 
or employer of a slave, who shall beat, whip or wound such 
slave, or any person who shall beat, whip or wound a free 
person of color, without sufficient cause or provocation being 
first given by such slave or free person of color, such person 
so offending may be indicted for a misdemeanor, and on con- 
viction shall be punished by fine or imprisonment in the 
common jail of the county, or both, at the discretion of the 
Court; and the owner of such slave, or guardian of such 
free person of color, may, notwithstanding such conviction, 
recover in a civil suit, damages for the injuries done to such 
slave or free person of color.” Charged the jury that said 
clause of the Penal Code, so read, was the law of said case. 
His Honor also charged the jury: “That the measure of 
damages in said case was only the actual damage done to 
the slave, and the physician’s bill.” 

To the latter portion of said charge the plaintiff excepted. 

The jury returned a verdict for the defendant, with cost 
of suit. 

Counsel for the plaintiff then moved for a new trial, on 
the following grounds: 

1. Because the Court erred in not permitting the plain- 
tiff’s counsel to prove by the witness, Phillips, the amount 
of damage, in his opinion, the plaintiff sustained, by reason 
of the beating of said slave. 











ATLANTA, AUGUST TERM, 1860. 189 


Johnson et al., vs. Lovett. 














2. Because the Court erred in charging the jury that the 
measure of damages was only the actual damage done to the 
slave, and the physician’ s bill. 

3. Because the verdict of the jury was against the weight 
of evidence, and without evidence, and contrary to the law 
of the case. 

4. Because the plaintiff has discovered, since the trial of 
said case, that one Mrs. Thomas was present when the negro 
of defendant came for the dresses belonging to some of de- 
fendant’s family, on the morning of the day of the beating, 
and that the said Mrs. Thomas heard the message sent by 
Dinah to defendant, and that Dinah did not send the mes- 
sage which was Conmeniienel to defendant, and relied on 
by him as a provocation for beating the slave, Dinah. 

The facts set out in the last ground of the motion for a 
new trial were not verified by the affidavit, either of the 
witness or of the plaintiff, but counsel for the ‘plaintiff stated 
in his place that he expected to make the proof stated in 
said last ground ; that the witness, Mrs. Thomas, then lived 
in the county of Haralson, and that it was impossible to 
obtain her affidavit in time for the hearing of the motion for 
a new trial; that the plaintiff also lived in another county 
and was not present at the trial, and his affidavit could not 
be obtained in time for the hearing of the motion. 

In addition to this statement of counsel, they presented 
the affidavit of one James Davis who states that he heard 
the witness, Mrs. Thomas assert the facts contained in said 
last eround i in said motion for a new trial. 

The motion for a new trial was overruled, and this de- 
cision is the error complained of in this case. 


Doyat & Beck, for the plaintiff in error. 


ALFORD, PEEPLES & CABANIsS, for the defendant in 
error. 


By the Court—Lumpx1n, J., delivering the opinion. 


This was an action of trespass brought by the owner of 
a female slave, to recover damages of the defendant, for the 
unlawful beating of said slave. The defense was that there 
was sufficient provocation given to justify the whipping. 
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The jury rendered a verdict for the defendant. A new trial 
was asked and refused; and this is the error assigned jor 
our revision. 

The woman was employed to do the washing of the family 
of the defendant. The defendant alleges that she returned 
an insolent response by a servant, sent on Sunday mornin 
to bring home some dresses, and for this he repaired to the 
neighborhood of the girl, and finding her in the street he 
attempted to force her into the kitchen, and upon her resist- 
ing his attempts to drag her into the house, he inflicted upon 
her a severe beating in the street; and after getting her 
within doors he continued the beating, inflicting blows and 
bruises upon various parts of the body and _ head, knocking 
out one tooth, ete. 

The woman was confined to her bed, by reason of this 
abuse, for about a month, her situation requiring the services 
of a physician whose medical bill amounted to about fifty 
dollars. The Court charged the jury that the plaintiff was 
entitled to recover for the actual damage done the girl, and 
for the doctor’s account. 

A Mr. Phillips was examined as a witness on the trial, 
and after testifying to the facts of the beating, of which he 
was an eye and an ear witness, he was asked to give his 
opinion as to the damage the girl sustained. The question 
being objected to, was repelled by the Court, and this de- 
cision is excepted to as error. 

Amongst other grounds taken in the motion for a new 
trial, was that of newly discovered evidence. Without fur- 
ther remark, I shall dismiss this ground by stating that it 
does not come up to the rule prescribed by the Court in 
such cases. The excuse given is, lack of time to procure 
the necessary affidavits; but no motion was made to post- 
pone the rule, to enable the plaintiff to supply this acknowl- 
edged defect. I may add that the testimony, if procured, 
was negative in its character. and would have averted noth- 
ing. 

Upon the threshold of this case we state, as a Court, that 
there is much to condemn in the conduct of the defendant. 
When insults are given personally by a slave, it is right to 
punish instantly; and the party offended need not delay 
until the owner can be consulted. The condition of our 
society demands this promptitude of proceeding. But ina 
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case like this there is no need for this hot haste; but on the 
contrary, altogether better to proceed more carefully and 
not to act without consultation with the owner or em- 
ployer of the slave. It may be that in this case the infor- 
mation received through the servant of the defendant may 
not have been true. Hence, more caution and circumspec- 
tion was necessary. The servant who communicated the 
objectionable message may have been actuated by ill-will 
toward the woman. It is dangerous, in this hasty way, to 
act upon the ex parte representations of another servant. 

Again: we say emphatically, that, considering the day and 
the place upon which this violence was inflicted—on the 
Sabbath morning, in the public streets of the city—the con- 
duct of the defendant was altogether unbecoming. More- 
over, the punishment, itself, was both indecent and excessive, 
and cannot be justified, considering that the message deliv- 
ered to the defendant was not misunderstood nor misrepre- 
sented. The description of this beating, both as to its extent 
and the mode of inflicting, is alike revolting to the feelings 
of decency and humanity. 

But we sit here to administer the law of this case; and 
to it I shall briefly address myself. 

It will be remembered that this girl was hired out at the 
time the alleged trespass was committed, to a Mr. George 
Johnson, and was not in the possession of the plaintiff in 
this action, who represents the estate of Wiggins, to which 
the girl, Dinah, belongs. ‘The suit, then, is brought, not by 
the hirer, but the owner. The owner can only recover for 
some permanent injury done to his slave; or, as the books 
express it, in, speaking of a horse as any other personal 
property—for an injury done to the reversion When the 
owner is in possession of personal property, he can recover 
for present service, physician’s bill, ete. ; but that is not this 
case. 

Does the proof show there was any permanent injury done 
this woman? The Doctor who attended her first thought 
there was, from the character of the beating. He testifies, 
however, that he saw her afterwards, and she appeared to be 
going about as sprightly as ever. If the fact existed, evi- 
dence could readily have been adduced to prove it. The 
failure to bring forward such testimony is an admission that 
no lasting injury was done. We can hardly venture to con- 
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sider the loss of a tooth as diminishing, either the actual or 
marketable value of the woman. The maxim, de minibus 
will not apply in such a case. 

This being so, what foundation is left to warrant a verdict 
in favor of the owner? None that we can see. The de- 
fendant may still be liable to the hirer, provided the claim 
be not barred, for loss of service and the physician’s bill; 
or he may be made criminally responsible for the beating, 
provided it was cruel and excessive, and without sufficient 
provocation. We express no opinion upon these points. 

It only remains to consider whether the Court was right 
in ruling out, on the trial, the interrogatory propounded to 
the witness, Phillips. Havi ing already stated all the facts as 
to the whipping, he was asked to give his opinion as to the 
damage done the girl? The Court has, in many cases, per- 
mitted witnesses to give their opinion in connection with the 
facts to which they have testified. But the question as put 
without qualification, was too broad. Can any one doubt 
that the witness would have included in his reply the tempo- 
rary injury as well as the permanent? Indeed his answer 
would, most likely, have been influenced, mainly, by the 
results; in other words, to the loss sustained by the hirer, 
The inquiry should have been made definite, viz: What was 
the permanent injury to the woman? He proved none. ‘The 
form of the question, then, was objectionable, and_ properly 
ruled out by the Court. He might also have embraced in 
his censure many fanciful and imaginary reasons as the 
measure or ground of damages, not authorized by law, as 
the facts of the case, and yet the jury would not have been 
enabled, by the generality of his answer, to have judged of 
the sufficiency of the witness’ reasons. 

The jury were already in possession of all the witness knew 
about the matter—for he had been examined fully—and could 
more properly estimate the damages than he could. 

Upon the whole we see no ground for reversing the judg- 
ment of the Circuit Judge denying a new trial. The charge 
of his Honor was more favorable to the plaintiff, as owner, 
than he was entitled, upon the law of the case. The jury 
declined acting upon it, and their finding ought not to be 
disturbed. 
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JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that ‘the judgment of the Court below be 


affirmed. 





DOYAL et al., vs. DOYAL e¢ al. 


The husband died in 1849. His widow made application for dower in 
land, of which he died seized in 1859: 
Held, That her right was barred by the Statute of Limitations. 


Application for Dower, in Henry Superior Court. Tried 
before Judge CABANISS, at the April Term, 1860. 


This case came up and was adjudicated on the nial. 
statement of facts, to-wit : 

Elijah S. Boy nton died in the year 1849, and John A. 
Smith was qualified as the executor of his will in the same 
year. In hig will, Elijah S. Boynton bequeathed to his wife, 
during her life or widowhood, for the support of herself and 
four younger children, one hundred and seventy-six acres of 
land in the seventh district of the county of Henry, and 
known as the place whereon the said testator died. In May, 
1855, the said widow of the testator intermarried with D. D. 
Doyal, and immediately thereafter John A. Smith, executor, 
filed a bill in equity for instruction and direction as to the 
testator’s will, and the Hon. E. G. Cabaniss, the Judge pre- 
siding then and now, decided that the said Elijah Boynton 
died intestate as to said land, which decision was affirmed by 
the Supreme Court, and at the April Term, 1860, of Henry 
Superior Court, a decree was rendered affirming the said de- 
cision, or making it the judgment of said Superior Court. 
At the October Term, 1859, of the said Superior Court of 
Henry county, the said D. D. Doyal and wife applied for 
dower in said land, and at the April Term, 1860, under the 
facts aforesaid, the presiding Judge decided that the said 

VoL, xxxI—14. 
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application for dower was barred by the Statute of Limi- 
tations. 

To this decision the applicants excepted and now assign 
error thereon. 


Doyat, for the plaintiffs in error. 
Boynton, for the defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


The testator having died in 1849, and the application for 
dower not made until 1859, her right to dower in the land 
of her husband, the deceased testator, was clearly barred by 
the Statute of Limitations. The statute is imperative— 
“That in all cases hereafter, when any husband shall die, 
application for the assignment of dower shall be made by 
his widow within seven years after his death, otherwise her 
right to dower shall be absolutely barred :” Cobb, 230. 


_ JupGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 
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WILLIAMS ef. al., vs. WALKER e€ al. 


Where a testator nominates two executors—one of whom only qualifies, 
employs an attorney in behalf of the estate, and dies before the services 
are paid for, and the other executor qualifies, he is liable to be sued as 
such in a Court of law for the fee. 


Assumpsit, in Upson Superior Court. Decision by Judge 
CABANISS, at the May Term, 1860. 


Henry Williams, as executor of John Macpherson Ber- 
rien, brought an action of assumpsit, in the Superior Court 
of Upson county, against Nathaniel F. Walker, as executor 
of Allen M. Walker, alleging in his declaration : 

That on the 21st day of June, 1849, Allen M. Walker, 
died, leaving a nuncupative will, by which Jesse L. Owen 
and Nathaniel F. Walker were nominated executors ; that, in 
the opinion of said executors, it became necessary to obtain 
the services of eminent counsel in the matter of setting up 
and proving said nuncupative will, and having the same es- 
tablished and admitted to record as the last will and testa- 
ment of said Allen M. Walker ; that, in conformity to said 
opinion, the said Jesse L. Owen and Nathaniel F. Walker 
engaged the professional services of the said John Macpher- 
son Berrien, and then, to-wit: on the 15th of November, 
1849, and afterwards on the 1st day of November, 1855, 
undertook and promised to pay to the said Berrien, then in 
life, whatever said services might be reasonably worth; that, 
at considerable trouble, inconvenience and expense, the said 
Berrien prepared an elaborate opinion,’in writing, touching 
the character, requisites and proof of nuncupative wills under 
the laws of Georgia, which opinion the said Berrien forward- 
ed to the said Jesse L. Owen, and the said opinion so prepar- 
ed was, at the special instance and request of the said Jesse 
L. Owen and Nathaniel F. Walker, read before the Hon. 
John J. Floyd, who presided at the trial of the questions, as 
to the character, validity and sufficiency of said nuncupative 
will; that said written opinion was of great importance and 
value in procuring a decision in favor of said nuncupative 
will, which was adjudged to be the true last will and testa- 
ment of the said Allen M. Walker, and as such was estab- 
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lished and admitted to record in the proper Court; that the 
said Jesse L. Owen then qualified as executor of said wil] 
and assumed the execution of the same, and as such became 
liable to pay for said services, which, the plaintiff alleges, 
were worth the sum of five hundred dollars; that, on the Ist 
day of November, 1855, Jesse L. Owen died without having 
paid said sum or any part of it; that, since the death of said 
Owen, the said Nathaniel F. Walker has qualified as executor 
of said nuncupative will and assumed the execution thereof, 
and as such is liable to pay for the said services, but refuseg 
to pay the same or any part of it. 

The defendant demurred to the declaration, and moved to 
non-suit the same, upon the ground: That the contract sued 
on having been made with Jesse L. Owen, one of the nomi- 
nated executors of Allen M. Walker, who qualified as such 
after the will was set up, and has since died ; that the pres- 
ent defendant is not liable, either in his individual or repres- 
entative character in said action, and that Allen M. Walker's 
estate is not liable. 

The presiding Judge sustained the demurrer, and passed 
the following order: 

“On motion of counsel for defendant, it is ordered by the 
Court, that a non-suit be and is hereby awarded, on the 
ground that there is no privity of contract between the plain- 
tiff’s intestate and the defendant. 

The plaintiff alleges that said decision is erroneous, and 
asks a reversal of the same. 


P. W. ALEXANDER, PEEPLES & CABANISS, for plaintiff 
in error. 


J. M. Surru, by A. W. Hammonp, for the defendant in 
error. 


By the Court.—Lumpkx1n, J., delivering the opinion. 


This action was brought by the executor of the late Judge 
Berrien, to recover a fee for professional services rendered 
the estate of Allen M. Walker, deceased. Allen M. Walker 
nominated two executors, Jesse L. Owen and Nathaniel F. 
Walker. At first, Owen only qualified, and it was Owen 
who employed Judge Berrien. Since the services were ren- 
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dered, and as to the value of which there is no dispute, Owen 
has died and Nathaniel F. Walker has qualified. The action 

js brought against him. The Court non-suited the case upon 

the ground, that Nathaniel IF, Walker was not bound, either 
ersonally or representatively, for this fee. 

While we are clear, of course, that there is no individual 
liability attaching to the defendant, we entertain no doubt 
that the estate he represents is responsible. Were not. the 
services rendered the estate? Why should the estate not pay 
for them? How is it, that in the distribution of intestates’ 
estates fees of counsel are always ranked amongst the debts 
of the first dignity, and that this fee is not collectable? 

Suppose Mr. Owen, in his lifetime, had brought ejectment 
or trover to recover the land or negroes of the deceased, 
must not the estate be responsible for the fees of the attor- 
ney? Undoubtedly ; and so for any other professional ser- 
vice. Or, suppose the land and negroes were directed by the 
will to be kept together, and worked on the plantation, 
would not the estate be liable for the owner’s wages? (Wil- 
liams on Ex’s., 1580; 2 Penn. Rep., Sterrill’s case, 426; 
Boyston vs. Boyston, 29 Geo. Rep., 101.) 

It is conceded that the fee could be recovered by a pro- 
ceeding in eqnity—why not at common law? Why perpe- 
trate the folly of compelling the estate of Judge Berrien to 
proceed first against the estate, and thus drive the estate of 
Owen to go against the estate of Allen M. Walker for re- 
imbursement? ‘The law justly abhors such circuity. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed upon the ground, that the Court erred in awarding a 
non-suit. It is further ordered and adjudged, that the non- 
suit be set aside and the case reinstated. 
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DOYAL ef al., vs. SMITH et al. 


The 9th item of testator’s will is as follows. ‘* At my death, I give and 
bequeath to my beloved wife, Elizabeth Boynton, during her lifetime or 
widowhood, the west half of my land, with a good horse and farming 
tools for one horse ; two cows and calves, and one year’s provision for 
the family, and househoid and kitchen furniture, sufficient for the use 
of the family ; one bed and bedstead, for the use of the four younger 
children; and one cart and oxen, for the use of the family ; also, Sol- 
omon’s labor is to go to raise the children. When the youngest be- 
comes of age, he shall be the property of my wife, Elizabeth Boynton, 
and also Floyd, a negro boy, and fifty dollars, for the use of the fam- 
ily.” The intended disposition as to Floyd being equivocal, and parol 
testimony being let in to show what was the intention : 

Held, 1. That the verdict of the jury must be on the parol testimony, 
and not upon their sense of the words of the will. 

2. When the verdict is decidedly against the weight of evidence, a new 
trial will be granted. 


In Equity, in Henry Superior Court. Tried before Judge 
CaBANIss, at the April Term, 1860. 


John A. Smith, executor of Elijah S. Boynton, deceased, 
filed his bill in equity in Henry Superior Court, invoking a 
construction of the ninth item of the will of the said Elijah 
S. Boynton, and asking direction as to the execution. The 
said ninth item of the will is in the following words, to-wit: 

“At my death, I give and bequeath to my beloved wife, 
Elizabeth Boynton, during her lifetime or widowhood, the 
west half of my lands, with a good horse and farming tools 
for one horse; two cows and calves, and one year’s provision 
for the family ; and houschold and kitchen furniture, sufficient 
for the use of the family; one bed and bedstead, and bed 
furniture, for the use of the four younger children ; and one 
art and oxen, for the use of the family; also, Solomon’s la- 
bor is to go to raise the children. When the youngest be- 
comes of age, he shall be the property of my wife, Elizabeth 
Boynton; and also Floyd, a negro boy; and fifty dollars, 
for the use of the family.” 

The controversy in this case is confined to that clause of 
the ninth item of the will, relative to the negro boy, Floyd, 
in these words: “And also Floyd, a negro boy.” 





Se = Bae we 








ATLANTA, AUGUST TERM, 1860. 199 


Doyal et al., vs. Smith e¢ al. 








Elizabeth Boynton sets up in her answer to the bill: That 
it was the intention of the testator in and by his said will to 
give and bequeath to her, absolutely, the negro boy Floyd, 
mentioned in the said ninth item ; and that, when the testa- 
tor directed the draftsman of his said will to dispose of the 





Jabor of Solomon for the benefit of the younger children 


until the youngest should become of age, and then to become 
the property of the respondent, the respondent remarked to 
testator that Solomon would be old by that time, and com- 
paratively worthless, the said testator replied that it made no 
difference, as he would give to respondent the boy Floyd, 
absolutely and unconditionally, and make her equal with the 
children, and so instructed the draftsman to provide in said 
will, and said draftsman assured testator that the language 
employed in said will did convey a title to said negro boy to 
the respondent. 

John A. Smith was introduced as a witness on the trial, 
and testified : 

That he was present when the will of Elijah Boynton was 
made, and at that time the testator told the draftsman of the 
will to put down Solomon’s labor to go to raise the four 
younger children, and after the youngest child became 
of age, Solomon to be the property of his wife Elizabeth. 
She being present, remarked: who would have him then! 
The testator then said to his wife: Betsy, I will give you 
the negro boy, Floyd. The said Elizabeth has had posses- 
sion of said boy Floyd from the testator’s death until her in- 
termarriage with D. D. Doyal, since which time the said 
Doyal has had possession of said negro boy ; that the young- 
est of the older Boynton children has been of age about four 
years, and he, the witness, is guardian of the younger chil- 
dren, and has been their only guardian for four years or 
more. 

It was also admitted by the written agreement of the coun- 
sel of the parties: That the negro boy Floyd, at the time of . 
executing the will, in 1849, was four or five years old, and 
is worth about twelve hundred dollars; and that the young- 
est child of testator is about twelve years old; that Eliza- 
beth Boynton, the widow, had and kept possession of all the 
negroes willed to the four younger children until her mar- 
riage with D. D. Doyal, and that, afterwards, the negroes 
remained on the place; that John A. Smith was appointed 
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the guardian of the four younger children, the 2d of April 
1855, and that D. D. Doyal and Elizabeth Boynton married 
the 6th of May, 1855, and that the bill in this case was filed 
the 17th of March, 1856 ; and that John A. Smith has been 
the qualified executor of the testator, Elijah Boynton, since 
the probate of the will. 

The testimony being closed, the presiding Judge charged 
the jury as follows, to-wit : 

The question made by the bill and answer was the con- 
struction of the ninth item of the will of the testator in rela- 
tion to the negro Floyd. It was the duty of the Court to 
construe the will, and the Court had construed the clause 
under consideration, and held, that the same dispasition was 
made of Floyd that was made of the negro Solomon in the 
same item; that the words “also Floyd,” meant that Floyd 
was disposed of in the same manner that Solomon was; 
that “also” meant “likewise ””—“in the same way ”—“in 
the same manner;” that, when the item said that “the 
labor of Soloman was to be used for the support of the chil- 
dred until the youngest arrived at age, and then to belong to 
testator’s wife,” and added “also Floyd,” the proper and 
legitimate construction was, that Floyd was disposed of like- 
wise—in the same way—in the same manner; and the de- 
cision of the Court, giving the will that construction, was 
excepted to, and the Supreme Court held that a different con- 
struction might be put upon the clause, and that parol testi- 
mony might be introduced to explain what disposition the 
testator intended to make of Floyd, and what interest he 
intended his wife to take in him. Testimony had been intro- 
duced for that purpose, and the answer of Elizabeth Doyal, 
when not responsive to any charge in the bill, was not evi- 
dence, and as the bill merely called for a construction of the 
will, and did not make any charge as to the disposition 
made of Floyd, that part of the answer of Mrs. Doval in 
relation to the intention of the testator to “ give her Floyd,” 
not being responsive to any charge in the bill, was not evi- 
dence. Parol testimony, as to the intention of the testator 
in the disposition made of Floyd, had been submitted to the 
jury, and the question for them to determine was: What 
disposition was made of Floyd by the testator, and what 
interest did he intend his wife to take in him under the clause 
under consideration? If they believed that the proper con- 
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struction of the clause before them was, that the same dis- 
osition was made of Floyd that was made of Solomon, and 
if the parol testimony introduced showed that to be the in- 
tention of the testator, then they should decree that the labor 
of Floyd should be used and appropriated for the support of 
the children of the testator until the youngest should arrive 
at full age, and then vest in and become the absolute prop- 
erty of his wife; but if they believed that such was not the 
proper construction of the clause according to the testimony 
which had been introduced, and if that testimony showed the 
intention of the testator to be, that Floyd should be the ab- 
solute property of his wife, they should so decree; and that 
it was not necessary that the word, absolutely, should have 
been used by the testator to vest the absolute right to Floyd 
in his wife. 

To this charge of the Court, counsel for the defendants ex- 
cepted. 

The jury rendered a decree (amongst other things) that the 
labor of Floyd should go to raise the younger thildren of the 
testator, Elijah Boynton, and when the youngest child come 
of age, then the said Floyd to belong to Mrs. Elizabeth 
Doyal absolutely. 

Counsel for the said D. D. Doyal and wife then moved for 
a new trial of said case on the following grounds, to-wit : 

1. Because the said charge of the Court was erroneous. 

2. Because the verdict of the jury was contrary to law. 

3. Because the verdict of the jury was contrary to the evi- 
dence. 

The presiding Judge overruled the motion and refused the 
new trial, and that decision constitutes the error complained 
of in this case. 


Doyat, for the plaintiffs in error. 

Boynton, for the defendants in error. 

By the Court.—Lyon, J., delivering the opinion. r 

When this case was before this Court on a former occasion : 
28 Georgia Reports, 262—it was held that the clause of the 


will, as to Floyd, may be read two ways: either as an abso- 
lute gift to the wife, to take effect immediately, or as a dis- 
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position similar to that made of Solomon. The meanin 
of the will as to this negro is, in the language of the books, 
“equivocal,” and parol testimony was allowed for the pur- 
pose of ascertaining which construction was intended by the 
testator—not from what was written in the will, for upon 
that the Court was to pass, and not the jury—but from what 
was said by the testator at the time of the execution of the 
will, to be proven by the witness. 

From the manner in which the Court submitted the ques- 
tion to the jury, with his argument in support of his con- 
struction as being the true one, the jury may have felt and 
probably did feel, that it was their duty to construe the will 
from the words of the will rather than from the testimony 
of the witness, and that the views presented by the Court 
in the charge were the correct ones. We think this was 
error. 

2. But, we think, this judgment must be reversed, on 
another and more conclusive ground, and that is: That the 
verdict is contrary to the evidence. The testimony of the 
witness, Smith, is that the testator, at that point in the will, 
and while it was being written, in which Solomon is disposed 
of, said: “ Betsy,” addressing his wife, “I will give you 
Floyd.” If this clause had been inserted in the will: “I, 
also, give Floyd to my wife”—and that is the sense of what 
testator did say—would there have been any doubt as to 
what disposition the testator meant to make of Floyd? We 
think not. 

This testimony is very satisfactory, that the testator meant 
that his wife should take an absolute gift in the negro, Floyd, 
and as the verdict was against that conclusion, a new trial 
must be had. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in refusing to 
grant a new trial on the ground that the verdict was contrary 
to evidence. 
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THRASH ws. HARDY. 


The 5th and 6th items of testator’s will are: 5th,:‘* I give to my son-in- 
law, John Thrash, the sum of five dollars, and no more, of my estate, 
both real and personal, for his full share.’’ 6th. ‘‘I will that my be- 
loved daughter, Mary B. Trash, that she shali keep the negroes she 
has now in her possession, for her only use, and for the use of the law- 
ful heirs of her body during life :”’ 

Held, That whatever interest the wife did take in the negroes under these 
clauses, was to her separate use, and to the exclusion of the husband, 
and that she was entitled, in an action of trover, to recover against one 
holding the property (vested by the will) under the husband, to the ex- 
tent of that interest. 


Trover, in Troup Superior Court. Decision by Judge 
Butt, at the May Term, 1860. 


This was an action brought by Mary B. Thrash against 
James Hardy, to recover damages for an alleged conversion 
of a negro man slave by the name of Sam, of black com- 
plexion, and about thirty years old. 

Upon the trial in the Court below, it appeared from the 
evidence, that Mary B. Thrash was the daughter of Peter 
Strozier, and intermarried with John Thrash in the year 
1823 or 1824; that upon such intermarriage the said Peter 
Strozier delivered to the said Thrash and his wife several 
negroes, to-wit: Sam and Olivia, or Olly, and her children, 
to keep until he, the said Strozier, should otherwise dispose 
of them; and that the delivery of the negroes was only a 
loan; the title being retained by said Strozier; that the 
negroes were accepted by said John Thrash and his wife 
upon these terms; that the said John Thrash often spoke 
of said negroes, to different persons, as belonging to his 
wife and not to him, and that he wanted to sell them, if prac- 
ticable, but complained that the negroes were given in such 
a way as to allow him no control over them; that these 
declarations were made whilst Thrash was in possession of 
the negroes ; that the negro boy, Sam, was worth from eleven 
to thirteen hundred dollars, and worth for hire, from 1840 
to 1850, an average of seventy-five dollars per annum, and 
since 1850, an average of one hundred and twenty-five dol- 
lars per annum; that John Thrash sold said negro, Sam, to 
Thomas Hardy, and the defendant had been in possession of 
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the negro for about five years, claiming him as his own, and 
exercising the usual acts of ownership ‘of masters over their 
slaves. 

The fifth and sixth items of the will of Peter Strozier, 
(which was read in evidence) are in the following words, to- 
wit : 

“Fifthly. I give and bequeath to my son-in-law, John 
Thrash, the sum of five dollars, and no more, of my ‘estate, 
both real and personal, for his full share. 

“Sixthly. I will that my beloved daughter, Mary B, 
Strozier, now Mary B. Thrash, that she shall keep the ne- 
groes she has now in possession, for her only use, and for the _ 
use of the Jawful heirs of her body, during life.” 

The evidence also showed that the testator, Peter Strozier, 
died in 1840, leaving his will in force, which was proven and 
executed according to its provisions, 

During the progress of the trial the defendant proposed to 
prove “the value of the negro in dispute, for and during the 
lifetime of the plaintiff;’ which testimony was objected to 
by counsel for plaintiff, on the ground that the measure of 
damages was the value of the property, with hire, and that 
the plaintiff was entitled to recover the corpus of the prop- 
erty. 

The objection was overruled and the testimony admitted, 
to which the plaintiff excepted. 

Upon this state of facts, the presiding Judge passed the 
following order in said-case, to-wit: 

“On motion, and after argument had, it is ordered by 
the Court that a non-suit be granted, on the grounds that 
the bequest to Mary B. Thrash does not create in her a 
separate estate, because the words are not sufficient to create 
a separate estate, to the exclusion of marital rights; and 
because the lawful heirs of her body (children) take a use 
with the mother, which excludes the conclusion that the wife 
was the separate object of the testator’s bequest. Ordered, 
that plaintiff pay the cost, the Court being of the opinion 
that if she takes at all, she takes jointly with the children.” 

These decisions constitute the errors complained of in this 
case. 


E. Y. Hixt & Son, M. H. Hirt, B. H. Biewam, for the 
plaintiff in error. 
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B. H. Hitt, for the defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


There is one question in this case that has not been made 

or argued, and it is too important for us to pass upon until 
it is both made and argued, and that is, conceding that the 
interest which Mrs. Thrash, the plaintiff, did take under the 
6th item of her father’s will, was for her separate use, and 
to the exclusion of her husband, What was that interest? 
Was it a life-estate in the negroes—the whole title, or a joint 
interest with her children? This is a very important inquiry, 
and a very necessary one, for a proper settlement of this 
case. 
The 5th and 6th items are: “5th. I give and bequeath 
unto my son-in-law, John Trash, the sum of five dollars, 
and no more, of my estate, both real and personal, for his full 
share. 

“6th. I will that my beloved daughter, Mary B. Strozier, 
now Mary B. Thrash, that she shall keep the negroes she has 
now in possession for her only use, and for the use of the law- 
ful heirs of her body, during life.” 

Now, whether Mrs, Thrash took a life-estate in these ne- 
groes for life, with remainder to the heirs of her body, and 
consequently the whole title, or whether she took an interest 
in the negroes in common, or jointly with her children, she 
did certainly take some interest—whether to be enjoyed as 
a whole or jointly with others—the terms of the will vested 
that interest to her separate use, and to the exclusion of the 
husband. It is to her only use. How much stronger could 
the terms, “to her sole and separate use,” have been? How 
the more restrictive? We cannot see. But the will goes 
farther, and gives specially to the husband five dollars, and 
declares that he shall have no more of the estate, both real 
and personal. Now, if he takes the wife’s share of the estate 
under the will, the express provision of the will is defeated. 
The estate given to her, then, being to her separate use and 
to the exclusion of her husband, she was entitled to recover 
from the defendant in this action, to the extent only of that 
interest, whether great or small—and the non-suit ought not 


to have been granted. 
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JuDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in awarding q 
non-suit. . 





O'HALLORAN vs. THE STATE OF GEORGIA. 


1, The name given to it, in the bill of indictment, does not characterize 
the offense ; the disruption characterizes it. 

2. It is neither legally or morally wrong for persons to combine to detect 
an offense. 

3. The furnishing of liquor to slaves is a crime which, in its consequen- 
ces, is one of the most mischievous in the Code. 


Indictment for 4 Misdemeanor, in Meriwether Superior 
Court. Tried before Judge BULL, at the February Term, 
1860. 


At the August Term, 1859, of the Superior Court of Meri- 
wether county, a bill of indictment was found against Wil- 
liam O’Halloran, in which the grand jury, “In the name 
and behalf of the citizens of Georgia, charge and accuse 
William O’ Halloran, of the county and State atoresaid, with 
the offense of a misdemeanor: For that the said William 
O’Halloran, in said county, on the twenty-six day of July, 
in the year one thousand eight hundred and fifty-nine, being 
then and there a shop-keeper, did furnish and sell to a negro 
man slave, named Sam, said slave then and there being the 
property of one Martin Gates, a certain quantity, to-wit: 
one pint of brandy, whisky, and other spirituous liquors, for 
his, the said slave’s, own use, without the knowledge or con- 
sent of the owner, overseer or employer, he, the said William 
O’ Halloran, not then and there being the owner, overseer or 
employer of said slave, Sam, and not then and there having 
said slave under his care, contrary to the laws of said State, 
the good order, peace and dignity thereof.” 
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When the case came up for trial, and before the same was 
submitted to the jury, counsel for the defendant moved to 
quash the indictment on the ground, that the offense charged 
was not denominated a misdemeanor, and was not an indict- 
ment authorized by the statute. 

The presiding Judge overruled the motion and counsel for 
defendant excepted. 

The evidence submitted to the jury on the trial of said 
case, Showed: That O’Halloran was the keeper of a liquor 
shop, at the White Sulphur Springs, in Meriwether county, 
Georgia; that the prosecutor and the other witnesses, suspect- 
ing that something was wrong about the said shop, went, on 
the night of the 26th of July, 1859, for the purpose of detect- 
ing such wrong, if any; that the said witness took a position 
near the shop, so as to see everything that was going on in 
and about the shop; that there were three large lamps hang- 
ing in the passage or piazza of the shop, and some two or 
three inside, which made it light as day; that a negro man 
came to the shop and passed up and down the piazza several 
times, and then would go off in the direction of the hotel, 
and then return to the shop; the negro did this five or six 
times, there being several persons passing in and out of the 
shop; that, after every one had left the shop but the defend- 
ant, the negro went into the house, and then came out of the 
door, when the defendant handed him a bottle, and the negro 
started off, and when about sixty or seventy yards off, one 
of the witnesses hailed and stopped the negro, took the bottle 
from him, and found it to contain whisky; in the early part 
of the same night, the negro had an empty bottle; that it 
was after ten o’clock at night when the defendant gave the 
negro the bottle; that Martin Gates has a stout, dark colored 
negro man, called Sam. 

After the testimony and argument had closed, the Court 
charged the jury as follows : 

The law does not require positive testimony in any case; 
that circumstantial evidence is sometimes as satisfactory as 
that of a positive character; all that the law requires is, 
that the jury shall be satisfied beyond a reasonable doubt. 
I will illustrate my idea: Suppose that your smoke-house is 
robbed, and a man is seen loitering about the smoke-house— 
that would be a circumstance, though slight, indicating his 
guilt. But, if he is afterwards seen going off from the smoke- 
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house with a ham of meat, that additional circumstance 
would increase the presumption that he stole your meat, and 
was guilty of that offense. Thre is nothing morally op 
legally wrong, if a man suspects that a crime is about to be 
committed, to lay a plot and conspire with others to detect 
the perpetrator. The fact that the prosecutor or witnesses 
watched and waylaid for the purpose of detecting a supposed 
crime, has nothing to do with the question of the guilt or 
innocence of the accused. 

This charge, and the decision, refusing to quash the indict- 
ment, as before stated, constitute the errors complained of. 


DovuGuHuerty, represented by B. H. H111, for the plaintiff 
in error. 


Cooper, Solicitor General, represented by L. J. GLEny, 
for the defendant in error. 


By the Court.—LuMPKIN, J., delivering the opinion. 
Y 9 Ory 5 I 


Counsel for the defendant moved to quash the indictment, 
because it did not call the offence a misdemeanor. Singularly 
enough, this objection is unfounded in point of fact, if the 
copy of the indictment in the transcript of the record be cor- 
rect, as we doubt not it is. 

But, whether this be so or not, this Court—in Camp vs. 
the State (3 Kelly R., 417)—held, that such omission was an 
immaterial defect ; that it is the description that character- 
izes the offense, and not the name given to it in the bill. 
Counsel overlooked this decision, no doubt, so directly in 
point in this case. Perhaps the adjudications of this Court 
(not the obiter dicta of individual members) will be more care- 
fully studied when it is announced that, under its present 
organization, one of its own decisions is not only the highest, 
but the only authority that is needed upon any question, 
and that it is a useless consumption of time, either to go 
back of the decision to sustain it by reported cases, or to 
combat it, with a view to have it reconsidered and reversed. 
Like the laws of the Medes and Persians, what is written 
in the books of our reports will remain written, unless re- 
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pealed, altered or modified by the Legislature. The titles to 
property—to say nothing of liberty and life—are too sacred 
to depend upon the fluctuating opinions of a Court, which 
are liable to be changed by the accession of any new member 
to the Bench. 

As to the other point, which counsel, who argued the case, 
informed us he was told by his absent brother, was in the 
record, we, like him, have searched diligently, but are unable 
to find it. 

The Court charged the jury that the guilt of the defend- 
ant might be made out by circumstantial as well as positive 
proof. All that the law required was, that they should be 
convinced, beyond a reasonable doubt, of the guilt of the ac- 
cused. His Honor gave an illustration of circumstantial 
evidence, and finally instructed the jury that there was 
nothing, legally or morally, wrong for persons to lay a trap, 
or conspire with others, to detect a culprit; that that has 
nothing to do with the guilt or innocence of the accused— 
to all of which we heartily subscribe. The fact that a plan 
was laid to eatch the offender, may warrant the jury in 
scrutinizing the testimony a little more carefully, we do not 
deny; and there was nothing in the charge to contravene 
this idea. Indeed, the guilt of the defendant is too manifest 
to talk about the proof. 

And, he has been convicted of an offense which is more 
destructive to our slave population ; and, therefore, to the 
rights of property than any in the penal code. It has been 
asserted, upon reliable statistics, that the number of negroes 
destroyed by liquor every year, in this State, will average 
one to each county ; and generally they are the most valu- 
able slaves—male and female—in the community. And the 
mischief, enormous as it is, stops not here. The lives and 
property of their owners are frequently jeoparded in this 
way. A bottle was found upon the person of the driver of 
the Winn family, who were so massacred and mangled upon 
the Macon & Western Railroad by attempting to cross ahead 
of the train, while running at full speed. I simply mention 
the fact, without intending to impute blame to the driver. 
But how often—at night, especially—in our cities and towns, 
is the safety of families put in peril by drunken drivers? 
And even this is wot all. Should the scenes of St. Domingo 
be ever re-enacted in our midst, it will be found that liquor 


Vou. xxx1~15, 
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has much to do with it. It engenders recklessness, and 
nerves the arm of the timid and hesitating to deeds of desper- 
ate daring and death. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 





VANZANT, JONES & CO., vs. ARNOLD, HAMILTON 
& JOHNSON et al. 


1. When a casé has been withdrawn or dismissed without a finding by the 
jury on the facts on which the defense rests, and the Court below 
allows it to be reinstated, this Court will not interfere with that dis- 
cretion. 

2. Defendants negotiated notes with the following endorsement on the 
back: ‘ For value received, we assign the within notes to A., J. & H., 
and H. E. D. & Co., waiving demand and notice, and guarantee the 
payment of the same:”’ 

Held, That the defendants are liable on said notes as endorsers. 

3. When the plaintiffs resided in New York, the makers of certain notes 
in the State of Georgia, and the notes were endorsed by defendants, to 
an agent of the plaintiffs in the State of Tennessee : 

Held, That the contract was to be performed in the State of Georgia, 
and the contract, as to its nature, validity, construction and obliga- 
tion, was to be governed by the laws of Georgia, and not of Tennessee. 

4. Does the remedy given by the Act of 26th December, 1826, to sureties 
and endorsers to compel suit on notes (by giving notice), to be brought 
within three months, or they be discharged, affect the contract, or go 
only to the remedy? Query. 


Motion to reinstate a case, in Fannin Superior Court. 
Decision by Judge Rice, at the May Term, 1860. 


The record in this case exhibits the following state of 
facts, to-wit : 
Davis & Campbell made two notes, dated the 18th of 
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August, 1856, duesix months after date, payable to the order 
of Vanzant & Jamerson, for $447 25 each. 
On the 20th of October, 1856, Vanzant, Jones & Co. in- 


, dorsed both of said notes in the following form: ‘ For value 


received, we assign the within notes to Arnold, Johnson & 
Hamiltou, and to H. E. Diblee & Co., waiving demand and 
notice, and guarantee the payment of the same.” 

Arnold, Hamilton & Johnson, and H. E, Diblee & Co., 
instituted an action in Fannin Superior Court, against Van- 
zant, Jones & Co., to reccver the sum due on the notes, the 
payment of which they had undertaken by said indorsement, 

On the trial of the case, the plaintiffs introduced in evi- 
dence the notes sued on, with the indorsements thereon, and 
closed. 

The defendants then proved that Davis & Campbell, the 
makers of the notes, and Vanzant, Jones & Co., the endor- 
sers, and defendants, all resided in the State of Georgia, 
and that the plaintiffs resided in New York; that the en- 
dorsements were made and delivered to the plaintiffs’ agent 
in the State of Tennessee, and that Vanzant, Jones & Co. 
notified the said agent to sue Davis & Campbell, the makers, 
which was not done until after three months from the date 
of such notice. 

Upon this state of facts, the presiding Judge held that the 
notice to sue was a valid defense for the indorsers, without 
showing any law of Tennessee making such notice a defense 
against such indorsement, and gave the plaintiff leave to 
dismiss said case, with leave to move to reinstate said case 
in the event the Court should be of the opinion that the no- 
tice to sue was not a good defense. 

The presiding Judge then passed the following order, to-wit: 

“Tt is therefore ordered by the Court, that said cause be 
dismissed, and that the defendants show cause at the next 
term of this Court, why said cause should not be reinstated, 
on the ground that the Court erred in holding said notice to 
sue to be a good defense in said case.” 

Upon hearing argument upon this rule, the presiding Judge, 
at the May Term, 1860, passed the following order, to-wit: 

“Upon hearing this rule, it is ordered by the Court that 
said non-suit be set aside, and said case be reinstated.” 

The decision of the Court, reinstating said case, constitutes 
the error complained of in this case. 
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Wm. Pururps, Rei & Wert, for the plaintiffs jn 
error. 


Martin, represented by Ezzarp, for the defendants ip 
error. 


By the Court.—Lyon, J., delivering the opinion. 


1. As the case had gone off from the docket in the Court 
below, without a finding, by the jury, of the facts on which 
the defense rested, we do not think there was any error in 
the Court’s allowing the case to be reinstated—and as that 
is the whole of the judgment complained of, the judgment 
must be affirmed for that reason. 

‘But as the merits of the defense have been argued as ad- 
mitted facts, we have felt it to be our duty to pass upon the 
several questions made in the argument, and necessarily in- 
volved in the case. 

It is insisted, first, by the counsel for plaintiffs in the 
Court below, that the contract of the defendants is not that 
of an indorsement; and, secondly, if an indorsement, that as 
it was made in Tennessee, the Act of 26th December, 1826, 
(Cobb, 595) does not affect it; that it is a contract made in 
the State of Tennessee, and not to be governed by the pro- 
visions of that Act. 

2. We think the defendants are indorsers. Their written 
engagement on the back of the note has the legal effect of an 
indorsement in Georgia, of notes not payable or intended for 
negotiation in banks. That they stipulate therein to guar- 
anty the payment of the note, does not the less make them 
indorsers, under the Act of 1826, already referred to, for by 
it they have the right to define their liability; and thus may 
be guarantors, and yet indorsers, within the meaning and 
provisions of that Act. F 

3. The next inquiry is, whether the defendants, as indor- 
sers, are entitled to the benefit and protection of the provis- 
ions of that Act, the indorsement having been made in Ten- 
nessee? We think they can, upon the facts of this case. 
The makers of the notes and the indorsers all resided, at 
the time, in the State of Georgia, and that fact was known 
and understood at the making of the contract; and the de- 
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fondants were only there for the purpose of effecting their 
negotiations, and as a matter, perhaps, purely of convenience, 
where the plaintiffs’ agent for collection happened to be at 
the time. The contract was not to be performed there, but 
where all the parties, that is, the makers and indorsers re- 
sided in the State of Georgia, the plaintiffs and indorsers 
residing in the State of New York. In such cases, that is, 
when the contract is made in one place, and to be performed 
in another, it is a well settled rule, that the contract, in con- 
formity to the presumed intention of the parties, as to its 
validity, nature, obligation and interpretation, is to be govern- 
ed by the law of the place of performance. Story’s Conflict 
of Law, sec. 280. 2 Kent Com., 459. 

4, We are very strongly inclined to the opinion that the 
defense set up to this action by the defendants, under the 
Act of 1826, does not affect, either the nature, obligation, 
construction or validity of the contract, but goes only to the 
remedy ; and if that be true, and we, as I have stated, are 
inclined to think that it is, then the defense is good, no mat- 
ter where the contract is made or,to be performed; and we 
do not at once so decide the question, because it is not neces- 
sary to the disposition of this case. 


JUDGMENT.— Whereupon it is considered and adjudged by 
the Court, that the judgment of the Court below be affirmed. 
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RACHELS AND WIFE ef al., vs. WIMBISH. 


Testator, by his will, gave to his wife, for life, the plantation whereon he 
lived, and a tract of land adjoining, and fifty negroes, to be selected by 
her from all his negroes; provisions enough for one year’s support; a 
sufficient number of mules, horses, hogs, cattle, wagons, household and 
kitchen furniture, necessary to keep up said farm; and after her death 
to be divided between his daughter and her children. All the balance 
of his estate of lands, negroes money choses-in-action, and every thing 
else left after the payment of debts, legacies and provisions made for his 
wife, he gave to his daughter for life, and at her death to be equally 
divided among her children. The executor kept up the farm and busi- 
ness of testator, in the condition in which he left it, for the year after 
testator’s death. On a bill filed by the executor for instruction as to 
disposition of the income of that year, there being debts: 

Held, 1. That the bequest to the widow was specific, and that the widow 
was entitled to that part of the income which grew out of the employ- 
ment of her part of the estate, under the will, in its production from the 
death of testator. 

2. That the daughter, under the residuary clause, was entitled to the clear 
residuum after the payment of:debts and legacies from the estate, as left 
by the testator, and the income on such residuum from the death of the 
testator. 


In Equity, in Troup Superior Court. Decision by Judge 
BuLL, at the May Term, 1860. 


On the 18th of December, 1858, Nathan Truitt made and 
published his will, and in a short time after the execution of 
the will the testator died, leaving the same in force. 

The first item of the will gives direction as to the testa- 
tor’s burial. 

The second item directs that all the just debts of the testa- 
tor be paid, as soon after his death as circumstances will per- 
mit, with a request that his executors use such discretion in 
so doing as will be best for the interest of the estate. 

The third item provides for the comfort and support of 
some old and faithful slaves of the testator. 

The fourth item is in these words: “TI give and bequeath to 
my beloved wife, Elizabeth Truitt, the place and plantation 
where I now live, known asthe Fannin place, and a small tract 
of land, bought by me from Samuel Akers, adjoining it, togeth- 
er with fifty negroes, to be selected by her from my negroes ; 
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also provisions sufficient for one year’s support; a sufficient 
number of mules, horses, hogs, cattle, tools, wagons, house- 
hold and kitchen furniture, necessary to keep up said farm, 
which said plantation, tract of land, negroes and other prop- 
erty, I give and bequeath to my said wife, for and during 
her natural life; and after her death, I direct that after the 
payment of one thousand dollars out of it, to my nephew, 
James Truitt, the balance and remainder of it shall be equal- 
ly divided between my daughter, Elizabeth Willis, and her . 
children, the thousand dollars to be paid, after the death of 
my wife, tothe said James Truitt, as soon as it can be done 
without injury to the balance of said property thus given to 
my wife as aforesaid, and which said thousand dollars, to be 
yaid as aforesaid, I give and bequeath to my said nephew, 
James Truitt, absolutely.” 

The fifth item is in these words: “ All the balance and 
remainder of my property, of every description, lands, 
negroes, money, choses-in-action, accounts and everything 
else, left after the payment of debts and legacies above 
specified, and the provisions made for my wife, I give and 
bequeath to my said daughter, Elizabeth Willis, for and 
during her natural life, free from the debts, contracts and 
liabilities of any husband she may have; and after her 
death, I direct that said property, together with the natural 
increase thereof, shall be equally divided among the children 
of the said Elizabeth Willis, share and share alike.” 

The last item nominates William D. Alexander and Heze- 
kiah Wimbish, executors of the said will. 

The will was duly proved and recorded, and Hezekiah 
Wimbish, alone, qualified as executor thereof, and assumed 
the execution of the same. 

In executing said will, under the direction given him 
therein, the executor proceeded to collect the debts due to 
the estate, and sell the perishable property, and a tract of 
land in Meriwether county, in order to pay off the debts 
against the estate, and the pecuniary legacies given by the 
will; and finding them insufficient for that purpose, he 
obtained an order of the Court of Ordinary, granting him 
leave to sell twenty-four negroes of said estate, to raise 
funds to pay off said debts and specific legacies. The 
executor also kept all the property of the testator together, 
as it was left at his decease, and worked it the first year 
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after the testator’s death, the gross income and profits of 
which amounted to about the sum of ten thousand dollars, 

Before the day appointed for the sale of the negroes, the 
executor was advised that, by the terms of the will, he 
could not sell said negroes for the purpose of paying the 
debts of said estate and the specific legacies, unless the 
crops, income and profits of the estate, made during the 
first year after the testator’s death, were insufficient for that 
purpose. 

On the other hand, the tenant for life of the residuum of 
said estate, under the will, insisted that the -debts and 
specific legacies must be paid out of the corpus of the estate, 
and that such life tenant was entitled to the income and pro- 
fits of the residuum, from the death of the testator. 

Mrs. Elizabeth Truitt also insisted that she was entitled 
to the income and profits of the property bequeathed to her, 
from the time of the testator’s death. 

Under these circumstances and conflict of claims, the ex- 
ecutor filed his bill in equity asking instruction as to the 
construction of said will, and as to what disposition he 
should make of the crops, profits and income of the estate, 
and whether he should pay it over to the said Elizabeth 
Truitt and Elizabeth Willis, the life tenants, or whether he 
should apply the same to the extinguishment of the debts 
against the estate and the specific legacies given by the will. 

Mrs. Elizabeth Willis intermarried with Milton.H. Rach- 
els, and a guardian ad litem was appointed to represent the 
children of Mrs. Willis, who are the remaindermen, of the 
residuum after her death. 

The Court below decided that the income of the estate, 
kept together and worked by the executor during the first 
twelve months after the testator’s death, forms a part of the 
assets of said estate in his hands, and is primarily liable for 
the payment of the debts against the estate, and the specific 
legacies bequeathed by the will, and directed a decree ac- 
cordingly. 

This decision is the error complained of in this case, and 
a reversal of which is now asked. 


B. H. Hix, for the plaintiff in error. 


H. O. Stantey & G. A. BULL, for the defendant in error. 
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By the Court.—Lyon, J., delivering the opinion. 


The matters in controversy grew out of a construction of 
the will of Nathan Truitt, who died in possession of a con- 
siderable estate, consisting of lands, one hundred and fifty 
negroes, and other personal property, all of which he dis- 
posed of by his will. To his wife, Mrs. Elizabeth Truitt, 
he gave, for life, a tract of land and fifty negroes to be 
selected by herself from his whole stock; provisions enough 
for one year’s support; a sufficient number of mules, horses, 
hogs, cattle, wagons, household and kitehen furniture, ne- 
cessary to keep up said farm, and after her death—and the 
payment of $1,000 out of the same to his nephew—to be 
divided between his daughter, Mrs, Elizabeth Willis, and her 
children. All the balance of his estate, of lands, negroes, 
money, choses-in-action, accounts, and everything else left 
after the payment of debts, legacies and provisions made for 
his wife, he gave to his daughter, Mrs. Willis, for life, and 
at her death to be equally divided between her children. 

The executor kept up the farm, after his death, for the 
year 1859, in the condition in which it was left by the tes- 
tator, and realized from its use or profits of that year, some 
$10,000; and feeling himself empowered as to the disposi- 
tion of such profits, filed this bill for instructions. 

The question made by it for our determination is, whether 
the income, arising from the employment of the property 
after the death of the testator, shall be applied to the pay- 
ment of debts and legacies, for which it is necessary, to 
prevent a sale of some of the negroes, and to that extent 
increasing the corpus of the residuum, or shall it be paid to 
the life tenants in proportion to their respective interest in 
the estate under the will ? 

1. As to that of the widow, Mrs. Truitt, we think it very 
clear that the interest she takes under the will is very speci- 
fic, thas is, that the life estate in the fifty negroes, and land 
and personal property, is a specific legacy; for the land, 
negroes and other personal property were to be taken in the 
form in which it was left by the testator. 

It is well settled that a specific legacy, with its increase 
and emoluments, is specifically appropriated by the operation 
of the will for the benefit of the legatee, from the death of 
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the testator, so that interest is computed in them from the 
death of testator. Whatever interest accrues on them from 
the death of testator, as interest, rent, hire, or any other 
form of profit, belongs to the legatee: Rob. vs. Leg. 188; 
Sleech vs. Thorington, 2 Ves. Sr., 563; Barrington vs. Tries. 
tram, 6 Ves., 345; Apries vs. Apries, 1 Ves. & Bea., 364; 
Graybill vs. Warren, 4 Ga., 437. 

It follows, therefore, that Mrs. Truitt is entitled to such 
of the net income, since the death of testator, as will be in 
the proportion that her part of the property bears to all that 
was employed in its production. Ifthe law left us in doubt 
as to her interest in the profits under the will, which it does 
not, the will itself would place the matter beyond all con- 
troversy. The will gives to her the land on which testator 
was living at his death, with negroes, stock, provisions and 
tools of every kind for farming purposes, indicating a plain 
intention of enjoyment, without change. Why all this pre- 
paration and provision for carrying on a farm, of articles, 
too, that cannot well be held over without loss or destruction, 
if not for present use? And why should this bequest, in 
this form, be separated from the bulk of his estate for an 
independent farm and for his widow, if not for her immedi- 
ate benefit, and that she should take its profits? It is argued 
that the testator could not have intended that she should take 
the profits of the first year, because the will otherwise made 
ample provisions for that year. The will certainly did set 
apart provisions for the first year for carrying on the farm, 
but if the testator did not intend that she should have the 
income or products of the farm for the first year, from what 
source is she to get a support for the second year? for there 
is no other provision than this made by the will. Accord- 
ing to this argument the widow must be unprovided for, one 
year or the other. The testator did not intend this. 

2. The main question is, that as to the residuary gift in 
favor of the daughter, Mrs. Willis, whether she is entitled to 
the profits or interests on the residuum from the death of the 
testator or after the expiration of a year? This question 
has been decided by the English Courts, both ways, under 
different circumstances; but it may be remarked, without 
going over all the cases in which these Courts have been in 
conflict, the residuary clauses of the different wills under 
construction contained directions to the executor to convert 
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and invest the funds covered by such clauses, and in that, all 
the cases referred to, from the English Courts, differ from 
this. Nevertheless, Rober on Legacies, 2 vol. 234, deduces 
from a consideration of all these cases the following pream- 
ble, as the settled doctrine of these Courts now on this sub- 
ject : 

at When a residue of personal estate is given generally to 
one for life, with remainder over, and no mention is made by 
the testator respecting the interest, nor any intention to the 
contrary, to be collected from the will, the rule appears to 
be now settled by the recent cases, that the person taking 
for life is entitled to interest from the death of the testator, 
on such part of the residue bearing interest as is not neces- 
sary to be applied for the payment of debts. And it seems 
immaterial whether the residue is only given generally or 
directed to be laid out with all convenient speed in funds or 
securities, or to be laid out in lands; and so also Fearns vs. 
Young, 9 Ves. 549; Augustein vs. Martin, 1 Turn. R., 
232; Hewitt vs. Morris, 1 Turn. & Rep., 241; 2 Jar. on 
Wills, 545 ; after reviewing those cases, and all others on that 
subject, and stating the different rules by which the Courts 
were governed in them, says: “It remains to be considered 
how far the preceding rules apply to cases in which the 
residuary clause contains no express trust for conversion, as 
when a testator too simply bequeaths all the residue of his 
personal estate in trust for A, for life, and after his de- 
cease, for B, absolutely. In such cases, of course, there can 
be no question that as to the property, which, at the testa- 
tor’s death, is invested upon permanent government, or even 
real securities, the legatee for life is entitled to the actual 
income, i. ¢., the dividends or interest from the period of the 
testator’s death.” Also, Mills vs. Mills, 7 Sim., 501; 
Howe vs. Earl of Dartmouth, 7 Ves., 137. 

The identical question involved in this consideration came 
up in Williamson vs. Williamson, 6 Paige, Ch. R., 300, 
wherein Ch. Walworth, after a most careful investigation of 
the English cases, on this question, states the result to be: 
“That in a bequest of a life estate in a residuary fund, and 
when no time is prescribed in the will for the commence- 
ment of the interest or the enjoyment of the use or income 
of such residue, the legatee for life is entitled to the interest 
or income of the clear residue, as afterwards ascertained, to 
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be computed from the time of the death of the testator.” Tp 
that case, as in this, the testator, after various legacies, gave 
the use of the residue of his personal estate to his wife for 
life, and after her death to her three sons. The Surrogate 
decided that the widow or life tenant was entitled to interest 
on the gross residue without making deduction for unpaid 
pecuniary legacies, from the death of testator. The Chan- 
cellor says: “But although the Surrogate’s decision was 
correct as to the widow’s right to the interest or income of 
the residuary estate from the death of the testator, the prin- 
ciple upon which such interest is computed is altogether 
erroneous. It was not the intention of the testator to give 
his wife the interest or income of his whole personal estate, 
until the debts and legacies should be paid, or for the term 
of one year, and then the interest on the residuary estate 
after that time. But it was his intention to give her the use 
or income of the same residuary fund, the capital of which 
was to be distributed to his three sons upon her death or 
intermarriage. The case of Covenhover vs. Shuler, 2 Paige, 
132, and the authorities there referred to, settle the principle 
that when there is a general bequest of a residue of the tes- 
tator’s personal estate for life, with a remainder over after 
the death of the first taker, the whole residuary fund is to 
be invested for the benefit of the remaindermen, and the 
tenant for life is only entitled to the interest or income of 
that fund. And to ascertain the amount of such residuary 
fund, so as to apportion the capital and income properly 
between the remaindermen and the tenant for life, the ex- 
ecutor upon settling the estate at the end of the year, must 
estimate the whole estate at what is then ascertained to have 
been its cash value at the testator’s death, after paying all 
debts, legacies and expenses of administration and other 
proper charges and commissions.” Upon these authorities 
we hold that the life tenant, Mrs. Willis, is entitled to the 
income on the clear residuum, after deducting from the sur- 
plus of the estate a sufficiency for payment of debts and 
legacies, that is, that the debts and legacies be paid from the 
estate left by testator, and the income arising from the bal- 
ance that shall be left, be paid to the life tenant from the 
death of testator ; to illustrate: After taking out the widow’s 
share of the negroes there will be left one hundred; from 
these take a sufficiency to pay the debts and legacies; what 
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is left is the residuum, and the income produced by them since 

the death of the testator belongs to the daughter. We men- 

tion these members and this class of property by way of exam- 

ple only. Of course, if there are more or less, or other 
roperty, the rule is the same. 

This strikes us as being a more sensible and reasonable 
rule than any other that has been suggested. Indeed, we 
have not been able to see a case, directly in point, that is in 
conflict with what we have prescribed. In all those cases 
where the Courts held that the income or interest was not 
payable to the life tenant until after the expiration of a year, 
and which have been overruled by subsequent adjudications, 
were cases where the executor was required by the will to 
convert the funds into the securities from which the interest 
or income was to be derived. The year given in these cases 
was supposed, by the Court, to be a reasonable time within 
which the trustee could make the conversion. Here, then, is 
no conversion to be made—the property which the life tenant 
is to have the use of for life are the same negroes, the same 
lands, etc.; and at the death of the life tenant the same 
property, specifically, is to be divided among the remainder- 
men. Hence, the reason as well as the necessity of the rule 
ceases. Any other rule in this case would be unequal and 
unjust. It is said that Mrs. Willis, the daughter in this 
case, is independent of the income arising from this property 
for support, and, therefore, there is no necessity for the 
enforcement of the rule. That may be true, and we suppose 
is, but that is no reason why she should not have what the 
will gives her. We are laying down a rule that must pre- 
vail in all other cases as well as this, and, therefore, must be 
general. <A different ruling would exclude the daughter or 
life tenant from all participation in the benefit of the estate 
for the year, that, in some cases, might produce real want 
and distress. Here, the daughter who takes the life interest 
is the only child of the testator, and this is all the present, 
and possibly all future benefit she takes under her father’s 
will, out of his large estate; and the same rule and reasons 
that would take the whole income for one year, to pay debts, 
would take it for any year so long as the debts were unpaid, 
and before they were paid the life tenant might die, and thus 
the daughter would be actually deprived of all benefit under 
the will, and the whole estate go to grand-children, one 
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degree further removed from testator. Such could not be 
the intention of the testator; and yet, so it might work out 
if a different rule was prescribed to that we have laid down. 
The intention of the testator was that the grand-children 
should take that estate of which the mother should have the 
income and use, from his death, during her life; and that 
can only be ascertained by taking the debts and legacies out 
of what he left, not its profits. 

Counsel for the interests in remainder have referred to our 
statutes, prescribing the duties of administrator in the ad- 
ministration of intestates’ estates for payment of debts, ete., 
as furnishing a rule for the executors in this case in regard 
to the application of this income. ‘There is no analogy be- 
tween the cases, for in cases of intestacies the statute pre- 
scribes the rule of discounts, and the persons standing next 
to the deceased take the whole estate. These rules enable 
the heir to take the the whole corpus, or as nearly so as cir- 
cumstances will permit. But in this case, the will, instead of 
the law, prescribes the rule of discounts. One person takes 
a life estate and others the remainder, and, of course, the 
rule that would operate wisely and beneficially for all the 
persons entitled to the estate in the one case, would be de- 
structive to one class of beneficiary in the other, and bene- 
ficial only to the remaindermen. In the latter case, the 
rule of administration must be such an one as will operate 
upon all equally. 


J UDGMENT.-—Whereupon, it is considered and adjudged by 
the Court, that the judgment of the Court below be reversed, 
upon the ground that the Court erred in directing the execu- 
tor to appropriate the whole of the income of the first year 
to the payment of debts and pecuniary legacies. 

The Court should have directed the payment of the debts 
and legacies from the corpus of the estate, and that the exe- 
cutor pay over to Mrs. Elizabeth Truitt, the widow of the 
testator, and to Milton H. Rachel and his wife, Elizabeth, 
the income, growing out of the use of the clear residuum, 
after payment of debts and legacies from the death of testa- 
tor in the same proportion with their respective interests in 
such residuum according to will of testator. 
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STANDRIDGE vs. STANDRIDGE. 


1. Where a citizen of this State files a libel for divorce against a non- 
resident defendant, service may be make by publication ; and if the de- 
fendant appears by attorney, and without pleading to the jurisdiction 
of the Court, files a plea of the general issue, and a special plea to the 
merits, the jurisdiction of the Court is complete, and the judgment will 
be valid and binding to all intents and purposes whatsoever. 

2. The grounds of divorce are regulated by the-lex fori. 


Libel for Divorce, in Towns Superior Court. Tried before 
Judge Rice, at the May Term, 1860. 


The record in this case discloses the following state of 
facts, to-wit: 

On the 5th day of October, 1854, John B. Standridge and 
Dulcinea Padget were married in due form of law. The 
parties lived together in harmony until some time in the 
Spring of 1855, when the said Dulcinea, being in feeble 
health, went back to her father’s house, and remained there 
sick until August, 1855. She was solicited and importuned 
to return to the home of her husband, but peremptorily de- 
clined to do so, at the same time avowing her determination 
never to live with him again. She persisted in her refusal 
to live with her husband until he removed to the State of 
Georgia, and more than three years had elapsed from the 
time she refused to return to her husband’s home and the 
filing of the libel for divorce in this case. The marriage 
and the separation both occurred in Cherokee county and 
State of North Carolina, and the said Dulcinea never did 
reside in Georgia. Under these circumstances, John B. 
Standridge filed a libel in Towns Superior Court against 
the said Dulcinea, praying a dissolution of the marriage con- 
tract, on the ground of willful and continued disertion of 
him by the said Dulcinea for more than three years anterior 
to the filing of said libel. Service of the libel was duly 
perfected by publication, according to the laws of this State 
and the defendant appeared by her counsel and answered 
said libel, alleging, first, that she was not guilty of the 
desertion charged, and, second, that if she was, it was en- 
tirely the fault of the plaintiff, and owing to his habits of 
intoxication and cruel treatment of her. 
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The only question made in the case is: whether are not the 
Superior Court of Towns county had jurisdiction to decree g 
divorce between the parties ? 

The presiding Judge in the Court below awarded a non- 
suit of the plaintiff, on the ground that the Court did not 
have such jurisdiction, and the plaintiff excepted, and now 
assigns the decision as error, 


Weit & Putwures, for the plaintiff in error. 


MARTIN, represented by Ezzarp, for the defendant in 
error. 


By the Court.—LuMpxkIn, J., delivering the opinion. 


Had the Court jurisdiction of this case? We think so 
most clearly. The husband had been a citizen of this State 
for two years before the libel was filed. The Act of 1802, 
Cobb, 223, passed to carry out the 9th section of the 3d Arti- 
cle of the Constitution, makes express provision for service by 
publication in divorce cases, where the defendant is out of 
the State. Of course, this gives the Court jurisdiction under 
the law, whatever may be the force and effect of the judg- 
ment rendered in the case elsewhere than in Georgia. The 
statute of the State having provided this mode of service, 
which, the record shows, was observed, how can a Georgia 
Court refuse to act upon it ? 

But, here, the defendant appeared by attorney—as it is 
declared a defendant may do, under the Act already cited— 
who does not in the language of the Judge, protest all the 
time against the proceeding. But, on the contrary, there 
is no plea filed to the jurisdiction of the Court, but a plea of 
the general issue, and a special plea to the merits of the 
libel, denying the culpability of the wife, and charging upon 
the husband, as the cause of her abandonment, the drunken- 
ness and ill-treatment of her husband. If this will not confer 
jurisdiction upon the Court, nothing short of personal service 
can. But such, we apprehend, is not the law. 

As to the ground of divorce, the Courts will judge that by 
their own law, and not by the law of North Carolina, where 
the parties were married. Desertion may not be a sufficient 
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cause for dissolving the contract in that State, but if it is in 
this State, the divorce will be granted. 

Without intending to reflect upon the wife in this case— 
for I take it for granted the libellant is to blame—still I 
warn all plain men against marrying women by the euphone- 
ous names of Dulcinea, Felixina, etc., these melting, mel- 
lifluent names will do for novels, but not for every-day life. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed upon the ground that the Court erred in non-suit- 
ing the case for want of jurisdiction. 





HORTON et al., vs. MERCIER et al. 


A testator, by his will, left, amongst other things, certain property in the 
possession of his son-in-law to his daughter and her children. One 
share of the residue of his estate, not disposed of by his will, he di- 
rected to be settled in trust upon his daughter and her children. The 
son-in-law was appointed trustee, and filed his bill to recover his wife 
and children’s share of the residue. The executors resisted a recovery, 
unless he would declare in writing, that he held the property, mention- 
ed in the fifth item, and in his possession at the death of the testator, 
as a part of the trust estate of his wife and children. 

Held, That the will did not make acase for election. Stubb’s Act of 
1857, to simplify equity pleadings construed. 


In Equity, in Troup Superior Court. Tried before Judge 
BULL, at the May Term, 1860. 


This case came up for a hearing upon the following state 
of facts, to-wit : 

On the 26th of October, 1850, Jeremiah Horton made and 
published his will in due form of law. 

The first item of the will contains a bequest of certain 
lands to Frances Horton, the testator’s wife, for her own 
use and benefit during her natural life or widowhood; and at 

VoL, xxxI—16. 
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her death, to his son, John H. Horton ; also, certain slaves 
named, and all other slave property of which the testator 
might die possessed, not otherwise disposed of in said 
will; also, all the stock of every discription, not otherwise 
disposed of in the will, together with a wagon and gear, ox- 
cart, pleasure carriage, cotton gin, and all other undisposed 
of items of property, of which the testator might die seized 
and possessed, to be held and enjoyed by the said wife dur- 
ing her natural life or widowhood, with power to sell any of 
said property, and invest the proceeds as she might think 
best for the interest of her and her children. 

The second item contains a bequest of certain lands to the 
testator’s sons, Thomas R. Horton and Jeremiah S. Horton, 
to be equally divided between them, by sale or partition, as 
they may think fit. 

The third item contains a bequest of certain slaves and 
money to the testator’s daughter, Mrs. Eliza A. Duncan, to 
be secured to her and her children. 

The fourth item contains a bequest to the testator’s son, 
Thomas R. Horton, of certain slaves and other property. 

The fifth item contains a bequest to the testator’s daughter, 
“ Mrs. Rebecca M. Mercier, the following negroes: Hannah, 
a woman, and her increase; George, a boy; Bill, a boy; and 
Jim, a boy—to her and her children forever, which said ne- 
groes have heretofore been delivered to her.” 

The sixth item contains a bequest of certain negroes and 
other property to the testator’s son, Jeremiah S. Horton. 

The seventh item contains a bequest of certain negroes and 
other property to John H. Horton, a son of the testator. 

The eighth item provides that the property bequeathed to 
Jeremiah S, Horton and John H. Horton should be retained 
and managed by the wife of the testator until they arrived at 
full age, and that if any of the negroes bequeathed to said 
sons should die or become disabled before the majority of said 
sons, it should be made up to them at the death or marriage 
of their mother, or sooner, if she could spare it. 

The ninth item directs: “That, if either of the testator’s 
sons should die during their minority, and without marriage 
or issue, then their distributive share or shares, should revert 
back to his estate, to be held by his wife during her life or 
widowhood, and at her death to be distributed as directed 
in the next item.” 
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The tenth item provides, that, should the testator’s wife 
see proper to marry again, she shall, first, be made equal with 
his children in the distribution of his property, and then the 
balance in her hands, not otherwise disposed of, to be sold 
and equally divided between her and the testator’s children, 
and in the event of her death, unmarried, then the said prop- 
erty to be equally divided among all my children, and that 
the shares, or portions, to which Mrs. Duncan and Mrs. Mer- 
cier may become entitled under this clause of the will, shall 
be secured to them and their children by the executors of the 
will, who were empowered to make such conveyance in trust 
or otherwise, as should secure the said shares to the sole and 
exclusive use and benefit of the said Mrs. Duncan and Mrs, 
Mercier, and their children, and in the event of the death of 
either of the testator’s said daughters, without issue, then 
their said distributive shares should revert back to said estate, 
to be equally distributed amongst the balance of the testator’s 
children. 

The eleventh item imposes a forfeiture on any one of the 
testator’s children who refuses to bear his or her equal pro- 
portion of the expense of any law-suit, or judgment, that 
may come against the estate. 

The twelfth item appoints the testator’s wife, Frances 
Horton, executrix, and his two sons, Thomas R. Horton and 
Jeremiah S. Horton, executors of said will. 

After the making of the will, and before the death of the 
testator, Mrs. Frances Horton and John H. Horton both 
died—the said John H. Horton leaving neither wife nor 
children. 

The testator died, Jeaving the said will in full force, and 
the same was duly proven and recorded, and the said Jere- 
miah S. Horton and Thomas R. Horton assumed the execu- 
tion of said will as executors. 

Thomas D. Mercier was duly appointed trustee for his 
wife, Rebecca M. Mercier, and her children, with notice to, 
and by consent of, said executors, and, as such trustee, filed 
his bill in the Superior Court of Troup county, against the 
said executors, praying that they might be decreed to account 
and pay over to him the one-fourth part of the proceeds of 
all the property bequeathed to the said Frances Horton in 
and by said will, and also the one-fourth part of the pro- 
ceeds of all the property bequeathed to the said John H. 
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Horton, and also the one-fourth part of all the property not 
otherwise specifically disposed of by said will. 

To this bill, the executors filed their answers in the nature 
of a cross-bill, alleging, amongst other things: That, in their 
opinion, the trust, declared in the tenth item of the will of 
the testator, attaches in all its terms to the property be- 
queathed by the fifth item of the will, and they pray in their 
said answer, that guardians ad litem may be appointed to 
represent the children of Mrs. Rebecca M. Mercier in said 
litigation, and that Thomas D, Mercier may be decreed to 
declare his acceptance of the trust as to all the property 
mentioned in said will, or that he may be charged therewith 
by the decree of the Court, and that said executors may be 
fully instructed as to their duty in executing said will in 
relation to the question whether or not the property given to 
Mrs. Mercier by the fifth item of said will, is not subject to 
the same trust which is declared in and by the tenth item of 
said will. 

Thomas D. Mercier, in answer to the allegations of said 
answer of the executors, alleges: That the negroes mentioned 
in the fifth item of the will were given to him and his said 
wife shortly after their marriage, and before the will was 
made; he admits that his children are interested in the de- 
cree to be pronounced in this case, but says that he has been 
appointed trustee for them, and is ready to protect their in- 
terests. 

The answer of Thomas D. Mercier was excepted to by 
counsel for the executors on several grounds, which need not 
be stated. 

The exceptions were overruled, on the ground that the 
executors were not entitled, either as such executors, or in 
their individual character, to the relief prayed for in their 
answer, and this decision is the error assigned in this case. 


B. H. Bieua, for the plaintiff in error. 
But, for the defendants in error. 
By the Court.—LuMPKIN, J., delivering the opinion. 


Jeremiah Horton, deceased, bequeathed by his will a con- 
siderable estate to his wife and children, and directed, amongst 
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other things, that certain portions of his property, which he 
specified, should be, by his executors, settled in trust upon 
his married daughters—Mrs. Thomas Mercier being one of 
them. By the consent and co-operation of the executors, 
Thomas Mercier, the son-in-law, was duly appointed by the 
Court trustee for his wife and children; and under and by 
virtue of this appointment, he received from the executors 
upwards of $1,800, and then filed his bill to recover the bal- 
ance in their hands of the trust property coming to his wifé 
and children, which the jury have found to amount to $1,100, 
and more. 

The executors, under Stubb’s Act, passed December, 1857, 
(Pamphlet, p. 106,) filed their answer in the nature of a 
cross-bill, suggesting that, by the fifth item of his will, Jere- 
miah Horton had given certain negroes—then in the posses- 
sion of Thomas Mercier—to his wife and children, and alleg- 
ing that Thomas Mercier was claiming these negroes as his 
own, by virtue of a gift made by the testator long prior to 
his death. 

The executors insist that the will presents a case of elec- 
tion, and that before Thomas Mercier is permitted to recover 
the balance of the trust money in their hands, that he shall 
be compelled, by some writing, to make known that he holds 
the negroes, already in his possession, as a part of the trust’ 
estate of his wife and children. They further express an 
apprehension that, inasmuch as they consented to the ap- 
pointment of Thomas Mercier as trustee, and paid him over 
a part of the trust fund, that if it should turn out that the 
slaves mentioned in the fifth item of the will belonged to 
the wife and children, and that they should be wasted, and 
that they, the executors, took no steps to protect the rights 
and interests of the children, they would make themselves 
personally liable. 

An answer was put in by Thomas Mercier to the answer 
of the executors, in the nature of a cross-bill, which was 
excepted to for insufficiency, and upon argument upon the 
exceptions, the Court held, there was no need for an answer 
at all, for the reason that the executors had no right to inter- 
fere in the matter. 

And this, by the way, presents a case for the construction 
of the Act of 1857, and for the establishment of the practice 
under it. The statute does not prescribe what shall be done, 
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provided there be no equity in the case, made by the answer 
in the nature of a cross-bill. Shall it be demurred to? op 
shall the original complainant, now a quasi defendant, refuse 
to answer? 

Having no respect for forms, myself, I look upon it as 
quite an immaterial matter. At any rate, we see no reason 
for overruling the course pursued by our Brother Bull. Like 
myself, he always looks to the substance of things, disregard- 
ing the shadow. 

The question presented is: Was this a case of election ? 

Much authority was on hand to discuss this doctrine of 
election. No reference, however, was made to McGinnis vs, 
MeGinnis, (1 Kelly, 496,) where this doctrine is fully treated, 

Election is of two kinds—positive and constructive. Iftwo 
legacies are left in the alternative to the same legatee, he 
must elect which of the two he will take. He is not allowed 
to claim both. But there are also cases of constructive elec- 
tion, where the taking of one thing would be inconsistent 
with the idea of taking another. The Courts look to the 
intention of the author of the instrument. This intention is 
supposed to extend to the whole instrument; and that some 
part of it would be frustrated, if the whole is not carried out. 
The principal goes further, and holds that, by taking a benefit 

‘under the instrument, you affirm the whole, and agree to sub- 
mit to the burdens which it imposes. 

Apply these tests to the case under consideration. Sup- 
pose the wife and children of Mercier never get the property 
attempted to be disposed of by Jeremiah Horton, by the fifth 
item of his will, his intention is neither marred nor frustra- 
ted, as to his general dispository scheme. They still take, in 
common with all the other children, their equal share or por- 
tion of all the property in which a trust was created, there 
being no trust declared by the will as to the property con- 
tained in the fifth item. Had the testator known that Mer- 
cier would claim these fifth item negroes as his own, there is 
no reason to suppose that he could have given any more of 
his estate to Mercier’s family. They are made equal partici- 
pants with the rest in all the residue of his estate. 

And, then, what benefit does Mercier take that should 
require him to renounce his claim to the fifth item property? 
None whatever. He was not nominated trustee by the will. 
Suppose some one else had been appointed—as any body else 
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might have been—what, then, would have become of this 
question of election? That trustee would have claimed what 
Mercier is contending for, and Mercier would not have been 
heard from atall. He would simply have retained possession 
of the property which he already holds, leaving the trustee 
to prosecute the rights of his wife and children. He being 
trustee, does not alter the legal view of the question. In 
truth, the executors are seeking to make a case of election, 
not under the will—where alone it can arise—but outside of 
the will, which cannot be done. ' 

If the executors feel it to be their duty to attempt to re- 
cover the fifth item negroes, either as executors of Jeremiah 
Horton, or next friend or guardian of the children, let them 
doso. Suit may be immediately instituted and the remedy 
at law is fully adequate and complete to try the titles to the 
fifth item property. 


JUDGMENT.—Whiereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 
firmed. 
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STEWART vs. THE STATE OF GEORGIA. 


When four are indicted for disturbing religious service, and one of them, 
who participated in the disturbance, is convicted, a new trial will not 
be granted on the ground that the verdict is contrary to evidence, there 
being sufficient evidence to warrant the conviction. 


Indictment for a misdemeanor, in Milton Superior Court, 
Tried before Judge Ricr, at the June Term, 1860. 


At the August Term, 1856, of Forsyth Superior Court, 
John Brown, John J. Stewart, John Stewart and John Isom, 
were indicted in the same bill, for the offense of misde- 
meanor, in disturbing and interrupting a congregation of free 
white persons, assembled for religious worship. 

Pending the indictment, the county of Milton was formed, 
partly of the territory of Forsyth county, and said indict- 
ment was transferred to the Superior Court of Milton county 
for trial. 

On the trial of John J. Stewart, alone, the following tes- 
timony was introduced : 


EVIDENCE FOR THE STATE. 


David Buise, the prosecutor, testified: That on the night 
of the 4th of July, 1856, at Mount Pisgah Methodist meet- 
ing house, in what was then Forsyth, but now Milton county, 
whilst a congregation of white persons were then and there 
assembled for worship, and during the time of Divine service, 
John Brown, John J. Stewart, John Stewart and John Isom, 
came into the church and sat down together, in the back part 
of the house; and whilst the congregation were at prayer 
some one back where the defendants were sitting, groaned, 
and said amen, very loud. After prayer, (as witness thinks) 
the defendants went out of the house, and round to the side 
of the church where the women were, and began to pat and 
dance, and say everything that was mean, and halloo like a 
peacock, and bellow like a bull, and curse the minister, 
which noise continued pretty much during the service. Wit- 
ness does not know which ones of the crowd did the pat- 
ting and dancing or made the other noise out of doors. 
Witness went out of doors to stop the disturbance, and John 
J. Stewart was sitting down at the root of a tree, and when 
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witness went up to him the parties named in the indictment 
came up and squatted down around the defendant now on 
trial. Witness said to John J. Stewart: “I have one request 
to make of you, and that is, just go away all of you, and stop 
this and let us alone;” to which the defendant replied by 
saying: “‘ What do you mean?” Witness rejoined that, “ I 
mean what I say.” The defendant then told witness that if 
he, witness, wanted anything off of him he could get it. 
John Brown then jumped up behind the defendant and said 
to witness: “If you want a fight out of our crowd, I am the 
man.” Witness then went back in the house. Afterwards, 
John Brown came back into the house and cocked a pistol, 
or snapped it, or let down the cock, so that everybody could 
hear it. The congregation were greatly interrupted and 
disturbed. There was a pistol fired off near the church after 
the congregation broke up. Witness did not see or hear the 
defendant on trial do or say anything that night that might 
disturb the congregation, except what he said to witness out 
of doors, and before testified to. The defendant came into 
the church with the other persons named in the indictment, 
and went out with them. Witness took the groaning and 
exclamation of amen, before stated, to be irreverent. 

Samuel M. Lamberth testified: That when the persons 
named in the,indictment came into the church, and some one 
groaned during prayer, witness went up to where they were 
sitting, and asked John Stewart, who was making the noise? 
Said John Stewart asked if there was anything wrong in it? 
and witness told him he thought there was. He then asked 
witness if he wanted to fight? ‘The other persons named 
then got up and went out, and the defendant now on trial 
went out after them. Witness did not see John J. Stewart 
do or say anything to disturb the congregation. There was 
considerable fuss outside the house after they went out. 

William Thomason testified substantially to the same, as 
detailed by Lamberth, and also that after the congregation 
had dispersed and started home, witness, and others with 
him, passed the persons named in the indictment, some dis- 
tance from the church. Some of them had liquor, and pulled 
out a flask or bottle, and asked the defendant on trial to 
drink, to which he replied: As it is you Pll drink. They 
did not disturb or attempt to disturb us. I did not see the 
defendant do, nor did I hear him say, anything out of the 
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way, or that would or did disturb the congregation. He 
and the other persons named in the indictment left the place 
and went off together, after the congregation broke up. 


EVIDENCE FOR THE DEFENDANT. 


Simeon Scoles testified: That he was at the church on 
the occasion testified to by the witnesses for the State, and 
saw the persons named in the indictment when they came out 
of the house. When they came out John J. Stewart sat 
down at the root of a tree. John Stewart (Illinois John) 
and John Brown were patting and dancing, and the defend- 
ant on trial told them to quit it and behave themselves, The 
witness was sitting down by the tree with John J. Stewart, 
and was close by him all the time, and saw him all the time, 
and all that he did was to try to get the others to quit. The 
witness saw and heard all that he did, and he neither said 
or did anything to disturb the congregation. Witness does not 
recollect telling Daniel Buise, the day after the difficulty, 
that John J. Stewart said “go it, boys;” the said John J. 
Stewart did not say “go it, boys,” as -witness recollects, 
Witness did not go inside the house, but remained outside. 


EVIDENCE FOR THE STATE IN REBUTTAL. 


David Buise being reintroduced, testified, that on the day 
after the difficulty he was trying to get up evidence for the 
prosecution, and Mr. Scoles told him that all he heard John 
J. Stewart say was “go it, boys.” Said Scoles was sworn 
as a witness before the magistrates, and did not so swear, 
but then testified as he now does in this case. When the 
persons named in this indictment first went out of the church, 
after Mr. Lamberth spoke to them, the others walked ahead, 
and John J. Stewart followed immediately after them. 

Upon this state of facts the jury returned a verdict of 
guilty, against the defendant, John J. Stewart. 

Counsel for defendant then moved for a new trial, on the 

rounds : 

1. That the verdict of the jury in said case was contrary 
to law and the charge of the Court. 

2. That the verdict was without sufficient evidence, con- 
trary to the evidence, and strongly and decidedly against the 
weight of the evidence. 
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3. That the Court erred in admitting the evidence of 
William Thomason, as to what took place as the defendant, 
and those with him, were leaving the church, and particu- 
larly what occurred a considerable distance- from the church, 
after the congregation dispersed, said evidence being objected 
to by counsel for defendant. 

The Court overruled the motion and refused the new trial, 
and that decision is alleged to be erroneous. 


BeuL, Irwin & Lester, for the plaintiff in error. 
PuiLurps, Solicitor General, for the defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


This plaintiff in error went into the church in company 
with three others ; all are seated together, and all are drink- 
ing. One of the four makes a mockery of the service, and 
when some one of the congregation inquired who it was— 
for the purpose of suppressing or rebuking the offender—the 
plaintiff is the leader of the party to take it up. He inquires 
if there is any harm in it? And when he was told there 
was, which he well knew before,’ he asks the person who 
made the inquiry of him, “if he wanted to fight?” Was this 
proper, or was it not a disturbance? After this all go out of 
the house, and while the service is going on, some, if not 
the whole, engage in a scene of riotous and offensive noise 
and abuse that would disgrace wild savages. Another mem- 
ber of the congregation goes out and requests the plaintiff 
to go off from the chureh and let them alone. To this the 
plaintiff expresses astonishment; wants to know what it 
meant, and if anything is wanted off of him it could be got. 
This fellow was keen for a fight. The others run up and 
‘squat? around, and one of them, at the conclusion of the 
plaintiff’s speech, jumps and exclaims: “If you want a 
fight out of our crowd, I’m the man.” The man of peace 
and order had to beat a retreat. One of the crowd goes 
into the house and snaps his pistol, and thus the disturbance 
is kept up during the service. And as the congregation 
disperse this crowd stand in the way passing the bottle of 
whisky around, the plaintiff making himself particularly 
conspicuous, Can any one doubt, under this evidence, that 
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his conviction was proper? We do not; and, as for myself 
the only regret I have is, that the law did not authorize q 
six months imprisonment, and that all of its penalties could 
have been administered to him. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 





McGINNIS vs. THE STATE OF GEORGIA. 


i. Where all the evidence has been allowed to go before the jury, and 
the Court is satisfied that the verdict is fully sustained by the proof, 
and the ruling of the Court upon the case is more favorable to the de- 
fendant than he had any right to ask or expect, a new trial will not be 
granted. 

2. An involuntary killing, happening in the commision of an unlawful 
act, which, in its consequences, naturally tend to destroy the life of a 
human being, or if committed in the prosecution of a riotous intent, or 
of a crime punishable by death or imprisonment in the Penitentiary, 
shall be deemed and adjudged to be murder. Nor can the offense be 
excused or mitigated by proof, that the accused had no ill-will or ac- 
tual malice toward the deceased. 


Indictment for Murder, in Forsyth Superior Court. Tried 
before Judge Rice, at the April Adjourned Term, 1860. 


Isaac Freeland, Jacob Pettyjohn, Levi Q. C. McGinnis, 
and William R. Braunon, were jointly indicted for the mur- 
der of Claiborn Vaughan. The first count in the indictment 
charged them all as principals in the first degree; and the 
second count charged Isaac Freeland as principal in the first 
degree, and the other four defendants as principals in the 
second degree. The defendants elected to be tried separately, 
and Levi Q. C. McGinnis was put upon his trial, when the 
following evidence was introduced, to-wit : 
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EVIDENCE FOR THE STATE. 


Wiley Vaughn, testified: That he was the prosecutor in 
this case, and the brother of the deceased ; that on the 7th 
of August, 1858, the witness, Claiborn Vaughan, William 
Buise, Samuel Buise, Abraham Buise, and Ransom Barnes, 
called the “ Buise crowd,” left Wild Cat Court ground, in 
Forsyth county, and started home by the usual and direct 
route; that witness and his brother, Claiborn Vaughan, were 
riding on horseback, whilst the balance of his crowd were on 
foot; that the Buise crowd were pursued and overtaken about 
ahalf a mile from the Court ground, by Isaac Freeland, 
Jacob Pettyjohn, Levi Q. C. McGinnis, and William Free- 
land and others, called the “ Freeland Crowd ;” that the Free- 
Jand crowd had a torch-light, and came along singing a corn 
song, the words: “ Walk Tom Walker, walk away, you damned 
South Carolinians, walk away ;” that all of those persons 
constituting the Buise crowd, were raised in the State of 
South Carolina; that as the Freeland crowd came up to the 
Buise crowd, Isaac Freeland, William Freeland, Jacob Pet- 
tyjohn, and Levi Q. C. McGinnis were foremost, and Levi 
Q.C. McGinnis said, “ Where is Wiley Vaughan, the damned 
rascal who hit me on the head with a stick ?” To which witness 
replied that he neither hit witness nor any one else on the 
head with a stick; that Isaac Freeland, and one or two oth- 
ers with him, then passed witness and ran on to where William 
Buise was; heard something like a lick, and the light was 
extinguished; that witness then jumped from his horse be- 
cause some of the Freeland crowd was before him, and he 
wanted to get out of the way; that witness left Claiborn 
Vaughan setting on his horse, by the side of the horse which 
he dismounted, and witness went off in the direction of home, 
and overtook William Buise and Samuel Buise near the branch, 
at which place Abraham Buise and Ransom Barnes soon 
joined them ; that as witness went away from where he left 
Claiborn Vaughan, he heard several voices, or one voice sev- 
eral times, hallooing: hurrah! hurrah! hurrah, Freeland, 
which seemed to proceed from the spot where he left Claiborn 
Vaughan; that witness and those with him at the branch, 
remained there for an hour or more, waiting for Claiborn 
Vaughan to come along; that whilst they were thus waiting, 
the two horses which witness and deceased had been riding, 
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came along; the horse that deceased had been riding, being 
destitute of either bridle or saddle; that the crowd at the 
branch were joined by Marcellus Buise, William Buise, jr, 
Elisha Buise, David Wilson, and, as witness thinks, old man 
Key; that a torch was procured, and the company returned 
to where Claiborn Vaughan was left, and found him lying in 
the road dead, and within a few feet of where he was when 
witness left him ; the body of the deceased was very bloody 
and his shirt could not have been distinguished from red flan- 
nel, without close inspection, on account of it; that the 
ground was bloody, and some blood was spattered upon the 
saddle, which was lying in the road, bottom-side up, and the 
coat and hat of deceased were lying in the road near the 
saddle, and the hat was cut in two or three places; the’ de- 
ceased was killed about eight or nine o’clock at night, and 
in Forsyth county ; that William Buise, jr., was sent after 
the coroner, and that the balance of the Buise crowd and 
those that had joined them, remained with the body until 
morning, no one touching it until the coroner came. 

On cross-examination, the witness further testified: That 
he was unable to identify the prisoner as one of the singers, 
whilst the Freeland crowd were pursuing the Buise crowd; 
that the witness had not hit prisoner with a stick, but he and 
witness and the deceased were all friendly with each other 
up to that time, so far as he knew; the deceased had been 
living, temporarily, with John Mathews, who lived on the 
road from Wild Cat Court ground to Atlanta, but deceased 
was going home, on the night of the homicide, with the wit- 
ness ; that, so far as the witness knew, the deceased was on 
friendly terms with all the Freeland crowd up to the night 
of the killing; that on the morning after the homicide, Isaac 
Freeland came to where the body of the deceased was lying 
and said that he had been in an affray there last night and 
had lost his pocket-knife, and his son, William, had lost his 
pocket-combs, and that he had come back to look for them, 
and to see what was done, and said Freeland also said that 
he would as soon kill a man who would hit him on the head 
with a stick, as to kill a dog; that Isaac Freeland was bloody 
in his crotch, and between his legs, and about his pockets, 
and had blood spattered, more or less, all over him; that the 
witness did not see or hear the prisoner do or say anything 
out of the way on the night of the homicide, except the remark 
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made to witness as they first came up, and which has been 
already repeated ; witness gave a bond to prosecute this case. 
Jeremiah Freeland testified: That he was at Wild Cat 
Court ground, in Forsyth county, on the 7th of August, 
1858, when a fight occurred between the prisoner and Abra- 
ham Buise; that, after the fight, there was a good deal of 
iowering about amongst each other, between the Buise crowd, 
(which consisted of William Buise, Samuel Buise, Abraham 
Buise, Wiley Vaughan and Claiborn Vaughan,)and the Free- 
land crowd, consisting of Isaac Freeland, Jacob Pettyjohn, 
Levi Q. C. McGinnis, James McGinnis, William Braunon, 
William Freeland and the witness; that, about the time and 
before the Buise crowd left for their homes, the two crowds 
were cursing each other back and forth, William Buise and 
the prisoner at the bar doing the bigger part of the cursing; 
that the Buise crowd, or rather William Buise, called the 
Freeland crowd rogues, hog-thieves, and the like, and pris- 
oner and Jacob Pettyjohn replied, calling the Buise crowd 
the same; that this jowering and cursing continued until the 
Buise crowd started on home; that, after they had left a little 
while, Jacob Pettyjohn and William Freeland sent the wit- 
ness after a torch-light, as they said, to hunt for a bottle and 
combs, said to have been lost; that, after some search for 
the things said to be lost, some one of the Freeland crowd 
(witness not remembering who it was) proposed to follow the 
Buise crowd, the specific object of the pursuit not being 
avowed ; that the Freeland crowd then pursued the Buise 
crowd, singing a corn song as they went along ; that witness 
went with the crowd to keep his father, Isaac Freeland, out 
of a difficulty, and witness tried to get his father and the 
Freeland crowd, generally, to go back, but could not; the 
Freeland crowd overtook the Buise crowd between a quarter 
and a half mile from the Court ground; that, when the one 
crowd overtook the other, some of the Freeland crowd told 
William Buise (who were standing in the road with sticks) 
to get out of the road and let them go by, which they did ; 
that the Freeland crowd then passed on, and coming up to 
Wiley Vaughan and the deceased, Isaac Freeland went up 
to Wiley Vaughan to show him where some one had struck 
him with a stick, to which Wiley Vaughan replied, “I did 
not strike you;” that Isaac Freeland then went up to Samuel 
Buise to show where he had been stricken, to which Samuel 
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Buise replied: “I did not strike you ;” that Isaac Freeland 
then went up to old man William Buise forthe same purpose 
and William Buise replied: “It was not me that struck you, 
God damn you,” and forthwith struck Isaac Freeland two 
blows and ran off down the road, all of the Freeland crowd 
except witness, running after him; that in a few minutes, he 
heard hallooing as if they were fighting, and when he went 
down to where they were hallooing hurrah, Isaac Freeland 
was just getting up from Claiborn Vaughan, and Jacob Petty- 
john was sort of patting Isaac Freeland on the back, and the 
prisoner at the bar, and the rest of the Freeland crowd were 
standing around; that Claiborn Vaughan got up on his hands 
and knees and crawled to theupper edge of the road, saying ; 
“Boys, I’m a dead man;” that prisoner was standing close 
to deceased, rather to one side, when witness first went down 
to where they were crying hurrah; that the Freeland crowd 
then started back home, the way they had come, when pris- 
oner at the bar said wait a little; that witness then heard a 
sort of scuffling back at the place where Claiborn Vaughan 
was lying on the ground, and he looked back and saw the 
prisoner at the bar coming right from him, saying: “ there 
is nothing wrong,” or “nothing the matter,” or something 
like that, and the Freeland crowd went on back toward the 
Court ground to their homes; that on the way Isaac Free- 
land stopped at the branch to wash his hands. 

The witness being cross-examined, further testified : That 
he knew of no common design or purpose on the part of the 
Freeland crowd to do any particular act when they overtook 
the Buise crowd; that the witness knew of no common cause 
of quarrel between the two crowds; that, so far as witness 
knew, prisoner and deceased were friendly up to that time; 
that the prisoner and Isaac Freeland had been unfriendly for 
about six years, and had had law-suits with each other; that 
the witness is unable to identify prisoner as one of the singers, 
or one of those that hallooed hurrah, nor does he recollect 
any threat made by him after the pursuit of the Buise crowd 
commenced ; that Isaac Freeland was drunk on the night of 
the killing, and as he went home, stopped and lay down 
some seventy-five or one hundred yards from the house, and 
fell asleep, was afterward helped up and went home; that 
Claiborn Vaughan was pretty drunk on the night he was 
killed; that the witness was sworn and testified on the trials 
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of Isaac Freeland, and of Jacob Pettyjohn, and of James 
McGinnis and William Braunon, in this Court, and also tes- 
tified before the Coroner’s jury, and witness swore the truth 
each time; witness did not tell Hardeman Bone in his wheat 
field, during the harvest of 1859, that “ he, witness, was not 
nearer than sixty yards to the place where the deceased was 
killed, on the night he was killed.” 

Abraham Buise, testified: That, on the 7th of August, 
1858, at Wild Cat Court ground, in Forsyth county, he and 
Jacob Pettyjohn were talking about some shooting that had 
been done that day, and the witness was trying to show that 
the judges had made a mistake in measuring the shots and 
had awarded the money bet on the shooting to said Pettyjohn 
wrongfully, and whilst this talk was going on, James Mc- 
Ginnis winked at Pettyjohn and told him to knock witness 
down; that whilst witness and James McGinnis were con- 
tending about the remark made by James McGinnis, which 
he denied making, Levi Q. C. McGinnis stepped up and 
said: “Say what you please, Jim, for I’m your friend, and 
if you can’t whip him, I can,” and began to roll up his sleeves ; 
that old man William Buise interposed, and witness and pris- 
oner agreed that they had no cause of offense at each other, 
and consented to drop the fuss; that prisoner then proposed 
to go and take a drink and drop it; whilst the drinking 
was going on, the prisoner kept saying : “ Drink your damned 
Carolina liquor ;” witness picked up his gun and told William 
Buise to “ come and let us go home;” that one William Bay- 
ley, who was very drunk, wanted to shoot with witness for 
money, which witness declined on the ground that a fuss had 
well nigh resulted from what sltooting had already been done; 
after some further wrangling, Bayley said he could beat 
witness shooting, or whip him either, to which witness replied ; 
that, as drunk as he (Bailey) was, the witness could whip 
four such, if he were of a mind to lay himself out to fight ; 
that prisoner then told Bayley to knock witness down, to 
which witness replied, he, prisoner, had better do it ; that 
prisoner then seized witness’ gun, and in scuffling over the 
gun, prisoner brought it a jerk and hit witness in the face 
with the butt of the gun; that witness then struck prisoner 
and they went to fighting; after the fighting ceased and the 
combatants were separated, witness sat down in the corner 
of the fence, and when asked by William Buise if he was 
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hurt, witness answered that he was not, except where some 
one had struck him on the neck with a stick during the tight ; 
prisoner then came up and said he intended to whip Witness 
again; witness told him to let him alone, that his neck was 
hurt and that he did not intend to fight any more at that 
time; Isaac Freeland came up and said: “ Boys, let him 
alone (that is witness), [ consider him as begging ;” prisoner 
then said to witness: “If vou don’t leave, L will kill the 
last damned South Carolinian there is of you,” upon which 
Isaac Freeland told witness to get the old man Buise and 
leave, saying: “If you don’t leave, there will be hell to 
pay here directly ;” witness answered that if he had his gun 
und shot bag, he would go; witness and his crowd called 
the Buise crowd, consisting of the three Buises, the two 
Vaughans and Ransom Barnes, then started home ; from the 
main road, leading toward the homes of the Buise crowd, 
there was a little path to the spring, down which witness 
turned to get some water; whilst witness was drinking at 
the spring, the Freeland crowd (consisting of the persons 
named by the other witnesses) came on down the road to the 
place w here the spring-path diverged, and were cursing wit- 
ness and the Buise crowd, saying that they had better leave 
and go home, tor that they were all ran trom their country 
for stealing or forgery, or some other damned meanness; 
witness being afraid to go back to the main road by the path 
leading to the spring, went through the swamp and joined 
his crowd some distance beyond where the Freeland crowd 
was ; old man Buise replied to the charge of being ran from 
our country for crime, by saying that prisoner was a damned 
old penitentiary convict ; the ‘Buise crowd then went on some 
distance further and halted for some little time, waiting for 
the Freeland crowd to go back, so that witness might return 
and get his shot-bag, which, in his hurry, he had left at the 
spring, and also get one of old man Buise’s bridles, whieh 
the horse had slipped ; whilst thus waiting, the Buise crowd 
discovered a light coming on from towards the Court ground 
along the road after them, and the Freeland crowd came on 
singing a song to the words; “ Walk, Tom Walker, walk 
away, well m: ake the damned South Carolinians walk away; 
the Buise crowd were all South Carolinians ; when the Buise 
crowd saw the light coming and the Freeland crowd in pur- 
suit of them, they started on toward home, going the direet 
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road to their respective homes, except Claiborn Vaughan, 
who was residing for the time at Mr, Matthews’, but was 
going home with old man Buise, where his brother Wiley 
Vaughan lived; the Freeland crowd continued to sing until 
they came up to within thirty or forty steps of the Buise 
crowd, when they rushed upon the Buise crowd ; witness left 
the road some thirty or forty steps and sat down upon a 
log; when the one crowd rushed upon the other as before 
stated, something was said between old William Buise and 
Isaac Freeland, but the witness could not hear the words 
distinctly ; then there was a lick struck and the light was 
extinguished, after which, for about half a minute, no one 
spoke, but from the noise it seemed that there were persons 
running ; some one then spoke back at the place where wit- 
ness left Claiborn Vaughan in the road, and said: “Is this 
Wiley Vaughan, the damned rascal that struck me with a 
stick, back at the Court ground ?” witness took the voice to 
be that of Isaac Freeland ; the person addressed replied : 
“No, it is not Wiley Vaughan but Claiborn Vaughan ;” this 
last voice witness took to be that of Claiborn Vaughan, with 
whose voice he is very well acquainted ; the other voice then 
said: “ You are a damned South Carolinian, and you were 
with the damned South Carolina crowd ;” to which Claiborn 
Vaughan replied: “Yes, 1 am a South Carolinian and was 
with the South Carolina erowd, but I take no part in their 
fighting scrapes ;” the other voice, which witness took to be 
Isaac Ireeland’s, then said: “ We take in all the South 
Carolinians,” or “it is South Carolina blood we are after ;” 
then witness heard a lick struck with a stick, and from the 
noise it seemed as if some person fell, and witness then heard 
the words hurrah! hurrah! hurrah, Freeland, which seemed 
to be uttered by the whole crowd; witness then heard the 
voice, which he took to be that of Claiborn Vaughan, say : 
“ Boys, I surrender,” and then to cry “ murder!” as often as 
twice—the last time with a sort of choking noise; witness 
then heard a noise as of some one scuffling, and it seemed 
that some one was kicking or knocking him in the body, at 
the same time saying: “ Are you dead, God damn you, old 
man?” this the witness took to be Isaac Freeland from the 
voice; about one hour after this time, the witness, in com- 
pany with the persons enumerated by Wiley Vanghan, re- 
turned to the place where he left Claiborn Vaughan, and 
found him lying in the road, dead, 
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The witness being cross-examined further testified that the 
deceased was not engaged in any quarrel or fight that day 
at the Court ground, and, so far as witness knows, was 
friendly with every one of the Freeland crowd. There were 
members of each crowd who were friendly with each other, 
nor was their, on the day of the homicide, any quarrel or 
fight or difficulty, in which all of the one crowd were arrayed 
against all of the other. Isaac Freeland came to where the 
body of the deceased was lying, on the next morning after 
the homicide, and said that he understood old man Buise had 
hit him with a stick the night before, and he had as lief kill 
a man who would hit him with a stick as to kill a dog. All 
of the Buise crowd had drank some liquor that day, except 
Samuel Buise and Ransom Barnes. Witness testified before 
the coroner’s jury, and on the trial of Isaac Freeland, and 
of Jacob Pettyjohn, and of James McGinnis and William 
Braunon, and on these different examinations swore the truth 
just as near as he could recollect it. 

Dr. Aaron P. Brown testified: That he was a licensed 
practising physician, and served as the surgeon of the coro- 
ner’s jury, when an inquest was held over the body of Clai- 
born Vaughan ; that the body was lying in the road leading 
off in an easterly direction from the Wild Cat Court ground, 
in Forsyth county, and about a half a mile from said Court 
ground, The body was very bloody, and the shirt in which 
it was clad could scarcely be distinguished from red flannel, 
so completely was it bathed in blood ; there was a good deal of 
blood in the road round about where the body was lying. 
There was upon the body thirteen wounds, three or four of 
which were in the region of the left shoulder-blade, and 
penetrating to and hitting against the shoulder-blade; there 
were also two or three wounds in the region of the fourth 
and fifth short ribs, which penetrated to and hit against the 
ribs on the left side ; there was one wound between the angle 
and the point of the chin, on the right side of the lower jaw- 
bone, about three inches long, and cut in an inward and 
downward direction, about an inch and a half deep; there 
was also a fatal wound on the left side of the neck, about 
two inches and a half long, cut in a inward and downward 
direction, and penetrating and opening the left external jugu- 
lar vein, from which last wound the said Claiborn Vaughan 
died of hemorrhage in a short time after the infliction of the 
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wound ; the other wounds upon the body were of a superficial 
character, and, in the opinion of the witness, all of the said 
wounds were inflicted with a knife or other sharp-edged in- 
strument of like character. 

The State also introduced in evidence the bill of indict- 
ment, with the verdict thereon of guilty of murder, against 
Isaac Freeland, and the sentence of death pronounced against 
him by the Court, and closed. 


EVIDENCE FOR THE DEFENDANT. 


Mahlon H. James testified: That, as constable, he was sent 
by the coroner to the defendant’s house for the purpose of 
examining the clothes worn by the defendant on the night of 
the homicide, and was instructed to bring said clothes to the 
place of the inquest if he found blood on the clothes, and to 
Jeave them if he found no blood on them ; that he did go, 
and did examine the clothes and found no blood upon them, 
and left them; that witness went to the Wild Cat Court 
ground, on the morning of the 7th. of August, 1858, in 
company with the defendant and the deceased, and they 
seemed, to be perfectly friendly; that the defendant and 
Isaac Freeland had been unfriendly for eighteen months or 
two years before the homicide, and had had lawsuits and 
quarrels and one fight with each other; that Isaac Freeland 
was a stout man, and fractious, and would readily fight when 
insulted ; that for two months before the homicide, there was 
bad feelings between Jacob Pettyjohn and the defendant, and 
they had had a difficulty which led to a prosecution of Petty- 
john by defendant, for an assault and battery. On the 
morning of the 7th of August, 1858, the deceased mended 
the shoes of defendant as a voluntary act of kindness. 

Counsel also introduced in evidence a bill of indictment 
for assault and battery against Jacob Pettyjohn, found true 
by the Grand Jury, at the August Term, 1858, of Forsyth 
Superior Court, of wdich indictment the defendant was the 
prosecutor. 

Matthew Strickland testified: That he was at the place 
where the body of deceased was lying on the morning after 
the homicide; that Isaac Freeland came there with blood on 
his clothes, about his pockets, thighs and other parts of his 
body. Freeland said that he had had a fight with Claiborn 











246 SUPREME COURT OF GEORGIA. 


arenas 


McGinnis vs. The State of Georgia. 





ne 





Vaughan there the night before; that he had been struck 
with a stick and was very mad, and if he had done wrong 
he had done wrong. 

Hardeman Bone testified: That he was at the Wild Cat 
Court ground on the 7th of August, 1858, and saw deceased 
and defendant frequently together during the day at the 
wagon from which the witness sold liquor; that they seemed 
to be on friendly terms; they had come together to the still- 
house of witness a short time before that, and seemed per- 
fectly friendly ; that justaboutsundown the defendant bought 
a bottle of liquor and gave it to the deceased, upon deceased 
asking him for it, saying that he wanted it fora morning 
dram, and defendant had some at home; that Jeremiah 
Freeland cut wheat for the witness during the harvest of 
1859, and in a conversation with witness the said Jeremiah 
Freeland remarked that he did not know that Claiborn 
Vaughan was killed until the next morning, and that he was 
about sixty-five or seventy yards from the fuss until it was 
all over. 

James R. Beaver testified: That he saw Isaac Freeland 
on the day of the inquest on the body of Claiborn Vaughan ; 
that said Freeland’s clothes were bloody, and the inside of 
his pocket was bloody; that he has frequently seen the 
deceased and the defendant together, and they. seemed per- 
fectly friendly with each other. 

The defendant then introduced the evidence as taken down 
by the Court on the trials of Isaac Freeland and of Jacob 
Pettyjohn, and of James McGinnis and William Braunon, 
under the said indictment, for the purpose of showing that 
Jeremiah Freeland testified, on the trial of his father, Isaac 
Freeland, that when he went down to where the fight was 
going on, some one, whom he took to be William Braunon, 
was patting Isaac Freeland on the back whilst he was fight- 
ing Claiborn Vaughan; and that on the trial of Jacob Petty- 
john, he took said Pettyjohn to be the person who was pat- 
ting Isaac Freeland on the back; and that on the trial of 
James McGinnis and William Braunon, the said Jeremiah 
Freeland testified that he, the witness, carried the light until 
the Buise crowd wasovertaken by the Freeland crowd, when 
Isaac Freeland took the light from witness, and that witness 
thought the light was taken by Isaac Freeland after old man 
William Buise and Samuel Buise were passed in the road by 
the Freeland crowd. 
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It was admitted in open Court, by the counsel for the 
State, that Isaac Freeland had been executed according to the 
sentence pronounced against him. 

The testimony being closed, the presiding Judge charged 
the jury as follows: 

“All the presumptions: of law, independent of evidence, 
are in favor of innocence, and every person is presumed to 
be innocent until he is proved to be guilty. The burden of 
the proof is, therefore, on the State, to establish, by evidence, 
the crime charged against the prisoner. In this case, the 
State must prove the death of Claiborn Vaughan, the person 
alleged to have been killed, and that he died in consequence 
of the injuries inflicted upon him, as alleged in the bill of 
indictment; that Isaac Freeland was the slayer, and that 
the prisoner at the bar was present, aiding and abetting the 
fact to be done, and that the killing was of malice afore- 
thought. In other words, it is incumbent on the State to 
prove: Ist. That the act was done, which constitutes the 
offense charged. 2d. That it was done by Isaac Freeland, 
and that the prisoner was present aiding and abetting the 
fact to be done. &d. That the act was done with malice 
aforethought. The killing, with time and place, must be 
established ; that is, it must be proven that the killing was 
done in this (Forsyth) county, and that it was done previous 
to the finding of the bill of indictment. A crime or misde- 
meanor consists in the violation of a public law, in the com- 
mission of which, there must be a union or joint operation 
of act and intention or criminal negligence. Intention will 
be manifested by the circumstances connected with the per- 
petration of the offense, and the sound mind and discretion 
of the accused. Murder is the unlawful killing of a human 
being, in the peace of the State, by a person of sound mem- 
ory and discretion, with malice aforethought, either express 
or implied. Malice aforethought is the characteristic which 
distinguishes murder from every other degree of homicide. 
Malice is cither express or implied. Express malice is that 
deliberate intention unlawfully to take away the life of a 
fellow-creature, which is manifested by external circumstances 
capable of proof. Where a deadly weapon is used in the 
infliction of an injury, this is evidence of malice, unless the 
circumstances under which the weapon was used, or some 
other evidence, shows that malice did not exist, and that the 
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presumption of malice arising from the use of a deadly wea- 
pon is rebutted. Whenever the fatal act is committed delib- 
erately and without adequate provocation, the law pronounces 
that it was done of malice, and it behooves him who commit- 
ted the act, to show from the evidence, or by inference from 
the circumstances of the case, that the offense is of a miti- 
gated character, or that the act was no offense at all; and 
persons charged as aiders and abettors of the act may do the 
same. Malice shall be implied where no considerable proyo- 
cation appears, and where all the circumstances of the killing 
show an abandoned and malignant heart. This implied malice 
is an inference or conclusion of law upon the facts which the 
jury find proved. Malice is implied where an involuntary 
killing is committed in the prosecution of a riotous intent, 
and such involuntary killing is, therefore, deemed and ad- 
judged murder. If Isaac Freeland inflicted the wound which 
caused the death of Claiborn Vaughan, and if he was influ- 
enced therein by malice, either express or implied, as the 
Court has defined it, then Isaac Freeland was guilty of mur- 
der, as principal, in the first degree; and if Isaac Freeland 
was thus guilty of murder, and the prisoner at the bar was 
present at the time the murder was committed, aiding and 
abetting Isaac Freeland in the commission of such murder, 
then the prisoner is guilty of murder, as principal, in the 
second degree. The original bill of indictment, with the 
judgment of conviction thereon against the principal in the 
first degree, is admissible in evidence to prove his guilt, on 
the trial of the principal in the second degree; and it isa 
rule of evidence in such cases, that such record of the judg- 
ment and conviction of the principal in the first degree is 
conclusive evidence of his conviction, and prima facie evi- 
dence of his guilt, upon the trial of a principal in the second 
degree; and the burden of proof rests upon the principal in 
the second degree, if he denies and disputes the guilt of the 
principal in the first degree, to show that such principal 
in the first degree ought not to have been convicted. If, in 
this case, the State has shown by the record the trial and 
conviction of Isaac Freeland, then, so far as the guilt of the 
prisoner depends on, or is involved in, the guilt of Isaac 
Freeland, the burden is on the prisoner to show that Isaac 
Freeland ought not to have been convicted of murder—that 
he was not guilty of murder. If the jury are satisfied from 
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the evidence, that Isaac Freeland killed Claiborn Vaughan, 
the deceased, and that in doing so he committed the offense 
of murder, then the next inquiry for the jury will be, 
whether or not the prisoner at the bar was present aiding 
and abetting Isaac Freeland in the commission of that mur- 
der? All who are present aiding and abetting him who 
inflicts the mortal blow in cases of murder, are principals 
and criminals, A person may be a principal in an offense 
in two degrees, A principal in the first degree is he who 
js the actor or absolute perpetrator of the crime. A princi- 
al in the second degree is he who is present aiding and 
abetting the fact to be done, which presence need not always 
be an immediate standing by, within sight or hearing of the 
fact, but there may be a constructive presence, as when one 
commits a robbery, murder or other crime, and another 
keeps watch or guard at some convenient distance. 

“Tnvoluntary manslaughter shall consist in the killing of a 
human being without any intention to do so; but in the 
commission of an unlawful act, or a lawful act which proba- 
bly might produce such a consequence, in an unlawful man- 
ner; provided, always, that where such an involuntary killing 
shall happen in the commission of an unlawful act which, in 
its consequences, naturally tends to destroy the life of a 
human being, or is committed in the prosecution of a riotous 
intent, or of a crime punishable by death or confinement in 
the Penitentiary, the offense shall be deemed and adjudged 
to be murder. 

“The Penal Code of Georgia provides that where an invol- 
untary killing is committed in the prosecution of a riotous 
intent, the offense shall be deemed and adjudged to be mur- 
der. 

“Tf any two or more persons, either with or without a 
common cause or quarrel, do an unlawful act of violence, or 
any other act, in a violent and tumultuous manner, such 
persons so offending shall be guilty of a riot. A riotous 
intent means an intent to do an unlawful act of violence, or 
any other act, in a violent and tumultuous manner, in which 
intent two or more persons must be joined. It means a 
common design in which two or more persons are united to 
do an unlawful act of violence, or any other act, in a violent 
and tumultuous manner. This riotous intent must be proved ; 
but, like any other fact, it may be proved by circumstantial 
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or direct evidence, or by evidence partly direct and partly 
circumstantial. This riotous intent may be proved, by proof 
of a common design to do an unlawful act of violence or any 
other act in a violent and tumultuous manner in which com- 
mon design two or more persons unite, and by proof of acts 
done in pursuance of such common design. It is not neces- 
sary to prove that the parties to that common design actually 
came together and agreed in words and terms to have a com- 
mon design, and to pursue it by common means. If it be 
proved that those persons who are engaged in a common 
purpose, pursue by their acts the same object, often by the 
same means, one performing one part, and another another 
part toward the accomplishment of the same object, so as to 
complete it, the jury will be justified in the conclusion that 
they were engaged in a combination or conspiracy to effect 
that object.” 

The Court also, at the request of counsel for the State, 
charged the jury as follows, to-wit: 

“Tt is not necessary to prove that the combination or con- 
spiracy originated with the prisoner at the bar, or that he 
met with others during the time the combination, conspiracy 
or common design was being formed, for every person who 
enters into a combination, conspiracy or common design al- 
ready formed, is deemed, in law, a party to all acts done 
by any of the parties afterwards in furtherance of the com- 
mon design. If the jury are satisfied from the evidence in 
this case that there was a common design, combination or 
conspiracy into which the prisoner entered, and if the evi- 
dence satisfies the jury that he was in a situation where he 
could give aid, and that he was ready to give and could give, 
such aid to the perpetrator of the act growing out of the com- 
mon design, or connected with it at the time the act was per- 
petrated, it will be presumed that he was there for the pur- 
pose of giving the aid, unless it be shown satisfactorily that 
he was there for another purpose unconnected with the crime. 

“If a company of persons are actuated by one common in- 
tent, the acts and sayings of the company and each member 
of it are admissible in evidence against any and every mem- 
ber of the company. If, therefore, the jury believe, from 
the evidence in this case, that the prisoner and the crowd he 
was with were actuated by the same purpose, then he was 
not only with the crowd, but he was of the crowd, and the 
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sayings an acts of any member of the crowd were his say- 
ings and acts, whilst the common purpose was being car- 
ried on. 

“Tf several persons engage in such a breach of the peace as 
in its consequences naturally tends to destroy human life, or 
engage in the prosecution of a riotous intent, or engage in 
the commission of any felony, and in carrying out the pur- 
pose, and connected with its execution a human being is 
killed, it is murder in every one engaged in the common de- 
sign, whether he struck the blow with his own hands or not.” 

The Court then, without request, charged the jury as 
follows : 

“Tf it is satisfactorily proved that Claiborn Vaughan was 
killed by Isaac Freeland in the prosecution of a riotous in- 
tent, and that the prisoner was engaged with Isaac Freeland 
in the prosecution of that riotous intent, then the prisoner 
at the bar is guilty of murder as principal in the second de- 
gree. Where, however, a homicide is committed by one or 
more of a body of men, unlawfully associated, from causes 
having no connection with the common object, the responsi- 
bility for such homicide attaches exclusively to its actual 
perpetrator.” 

At the request of prisoner’s counsel, the Court charged 
the jury as follows : 

“First. To constitute a crime, it is necessary that there be 
a union or joint operation of act and intention. 

“Second, The law presumes the prisoner innocent until 
the contrary appears, and this legal presumption of inno- 
cence is to be regarded by the jury as evidence, to the benefit 
of which the prisoner is entitled, and it is for the State to 
prove the prisoner’s guilt, and not for the prisoner to prove 
his innocence. 

“Third. The law requires that, unless the jury are satis- 
fied from the evidence, beyond a reasonable doubt, that the 
prisoner is guilty of the crime charged, they must acquit 
him; that this reasonable doubt is that state of the case 
which, after the entire comparison and consideration of all 
the evidence, leaves the mind of the jurors in that condition 
that they cannot say that they feel an abiding conviction to 
a moral certainty of the truth of the charge; that the simple 
rule on this subject is, that the jury must not convict the 
prisoner without plain and manifest proof of his guilt, and 
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that each separate fact necessary to constitute the prisoner’s 
guilt must be proven; for the law holds, that it is better 
that ten guilty persons escape than that one innocent man 
should suffer. 

“ Fourth. To authorize the jury to convict on circumstan- 
tial evidence, it must appear plain and manifest that the 
facts in evidence are not only consistent with the prisoner’s 
guilt, but inconsistent with any other rational conclusion, 
and each fact necessary to the conclusion sought to be estab- 
lished, must be proved by competent evidence beyond a rea- 
sonable doubt. All the facts must be consistent with each 
other and with the main fact sought to be proved, and the 
circumstances taken together must be of a conclusive nature, 
and leading on the whole to a satisfactory conclusion which 
produces a reasonable and moral certainty that the prisoner, 
and no other, committed the offense charged, or that the 
prisoner aided and abetted and assisted in the commission 
of such offense. 

“Fifth. Before the prisoner can be held accountable for the 
acts, threats or words of Freeland, or any other person, it 
must plainly and manifestly appear, by the evidence, that 
there was a common purpose, design or agreement between 
the parties, and it must also appear by the proof what that 
common design, purpose or agreement was, and that the 
common purpose, design or agreement was unlawful, and it 
must also appear that the prisoner was a party to the design, 
purpose or agreement, to which the words, acts or threats of 
Freeland, or such other persons related. 

“Sixth. Before the prisoner can be held accountable for the 
acts of Freeland, or any other person, it must appear to the 
jury by evidence (and of this as well as all other facts thereof, 
must be satisfied beyond a reasonable doubt,) that such acts 
were strictly in prosecution of the purpose for which the 
party assembled; for if three persons go out to commit a 
felony, and one of these, unknown to the others, puts a pistol 
in his pocket, and commits a felony of another kind, such as 
murder, the two who did not concur in this second felony, 
will not be guilty thereof, notwithstanding it happened whilst 
they were engaged with him in the felonious act for which 
they went out; and it is a question for the jury whether the 
act done, was done in the prosecution of the purpose for 
which they assembled, or was independent and outside of 
such purpose, and without any previous concert. 
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“Seventh. That malice is a necessary ingredient of the 
crime of murder, 

The Court refused to charge the remainder of this seventh 
item of the request, to-wit: 

« And where the circumstances of the killing, according to 
the evidence, are such as would raise a presumption of malice 
under the ninth section of the fourth division of the penal 
code, as to homicide in the prosecution of a riotous intent, 
that that is a presumption of fact which may be rebutted or 
explained by proof, and if the jury believe, from all the evi- 
dence in this case, that the prisoner was not in fact actuated 
by malice, then he is not guilty of murder under that section 
of the penal code.” 

Eighth. The Court resumed the charges, requested by the 
defendant’s counsel, as follows: 

“Where several persons are present at the killing of a 
man, they may be guilty of different degrees of homicide, as 
one of murder and another of manslaughter, but a person may 
be present, and if not aiding and abetting, be neither principal 
in the first or second degree, or accessory, as if A be present 
at a murder and take no part in it, nor endeavor to prevent 
it, or to apprehend the felon, this conduct, though highly 
criminal, will not, of itself, render him either principal or 
accessory.” 

“Ninth. To impeach a witness by showing that he has made 
contradictory statements, it is not necessary that he deny the 
declarations imputed to him. It may be done when he says 
he does not recollect, if the subject-matter of the conversa- 
tions relative to the issue. If Jeremiah Freeland stated that 
he did not recollect having a certain conversation with Harde- 
man Bone, and it is shown by the proof that he did have the 
conversation, if the conversation is relevant to the issue, then 
he is successfully impeached.” Here the Court added: “ If 
the jury shall believe that he testified falsely when he said 
that he did not recollect the conversation.” The Court, 
resuming the request, charged also: “ And if the conversation 
had reference to the distance that Jeremiah Freeland was 
from where the deceased came to his death, then the conver- 
sation was material to the issue.” 

“Tenth. Where a witness testifies falsely as to a leading 
fact, respecting which there could be no mistake or mis- 
apprehension by him, he is not entitled to any credit in any 
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of his testimony. If it has been shown to the jury that 
Jeremiah Freeland, at one time, testified that, during the 
time Isaac Freeland and deceased were engaged in fighting, 
William Braunon patted his father, Isaac Freeland, on the 
back, and, at another time, testified that it was Jacob Petty- 
john that patted Isaac Freeland on the back, the Court 
charges you that it is a leading fact. 

“ Eleventh. In a criminal case the jury are the judges of 
the law as well as the fact, and each juror is accountable 
for the verdict of the body; and if any one of the jury should 
not be satisfied beyond a reasonable doubt of the guilt of the 
prisoner, they could not convict him,” to which the Court 
added, “that the jury could not render a verdict unless all 
agreed on the verdict,” and then resumed the request to 
charge: 

“ Twelfth. It is not in every homicide, where the persons 
present aiding and abetting the actual perpetrator of the 
homicide are guilty of murder. Ifa sudden fight spring up 
between two men and the spectators, or those standing 
around, encourage one party by hallooing hurrah, or other- 
wise, believing it to be a mere fight, and not knowing that 
the party they encourage is killing the other, and such party 
actually kills the other without the knowledge or concurrence 
of such spectators or bystanders, while it is murder in the 
actual slayer, it would only be involuntary manslaughter in 
the commission of an unlawful act in such spectators. And 
if in this case the jury believe that the Freeland crowd pur- 
sued the Buise crowd, to whip old William Buise, and that 
they passed Claiborn Vaughan in the road, and went up to 
William Buise, and that William Buise, after striking Isaac 
Freeland with a stick, ran off and the Freeland crowd pur- 
sued him until the object of the pursuit was either accom- 
plished or frustrated, and that then the Freeland crowd turn- 
ed round and started home, and Isaac Freeland got into a 
fight with Claiborn Vaughan, and that prisoner encouraged 
Freeland in the fight, believing and supposing that it was a 
mere fight, and not knowing that Freeland was killing 
Vaughan, then the prisoner is not guilty of murder, but is 
guilty of involuntary manslaughter in the commision of an 
unlawful act.” 

When the presiding Judge had finished charging the re- 
quests of defendant’s counsel, as aforesaid, without being 
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requested by either party, but stating it to be in explanation 
of the charges given at the request of counsel for defendant, 
and for the purpose of simplifying the same, he proceeded to 
charge the jury, further, as follows : 

“Tt is material that the jury inquire, when and under 
what circumstances the deceased was killed. If he was not 
killed by Isaac Freeland, whilst Isaac Freeland and those 
with him were engaged in the prosecution of a riotous intent, 
but was killed in a sudden fight which occurred between him 
and Isaac Freeland, then the Court charges you that, al- 
though Freeland may have engaged in the fight of malice 
and with intent to kill, and the prisoner, free from such mal- 
ice and intent to kill, may have taken sides with Freeland, 
and encouraged him by words, yet he would not be guilty of 
murder; in such a case, the prisoner would be guilty of in- 
voluntary manslaughter in the commission of an unlawful 
act. In trials of fact, the fact may be proved directly by 
those who speak from their own actual, personal knowledge 
of its existence; this is called direct or positive testimony. 
Or the fact to be proved, may be inferred from other facts 
satisfactorily proven: this is what is termed circumstantial 
evidence. A verdict may well be founded on circumstantial 
evidence alone, and circumstances often lead to a conclusion 
as satisfactory as direct evidence can produce. All the facts 
in this case, which are established before you by competent 
and satisfactory evidence, whether direct or circumstantial, it 
is your duty to find proved. 

The jury returned a verdict, finding the defendant guilty 
of murder, as principal in the second degree. Counsel for 
the defendant then made a motion for a new trial in said 
case, on the following grounds: 

1. Because the verdict of the jury was contrary to law and 
evidence. 

2. Because the verdict was strongly and decidedly against 
the weight of the evidence. 

3. Because there was no evidence that the defendant aided 
and abetted in the killing of deceased. 

4, Because there was no evidence that the defendant was 
present at all at the killin§ of deceased, except the evidence 
of Jeremiah Freeland, who was successfully impeached by 
other testimony. 
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5. Because there is no sufficient evidence of a combination 
or conspiracy among the pursuing party, for any common 
purpose or design; and if any common design was shown at 
all, it was a design different from killing or injuring de- 
ceased. On the contrary, the evidence showed that there Was 
no common cause of quarrel between the two crowds, some of 
the members of each crowd being friendly, especially the de- 
fendant and deceased. 

6. Because, if any common purpose or design was shown 
by the evidence, the evidence also showed that that common 
design or purpose was accomplished or frustrated before the 
deceased and Isaac Freeland had the fight which resulted in 
deceased’s death, and that that difficulty was collateral to, 
and outside of the design; and the evidence does not show 
that the defendant aided and abetted Isaac Freeland in the 
fight with deceased, and if it did, it does not show that defen- 
dant knew that Freeland intended to kill, or was killing or 
stabbing deceased ; and, in these particulars, the verdict is 
directly contrary to the charge of the Court. 

7. Because the Court erred in admitting evidence about 
the quarreling and fighting at the Court ground on the day 
of the killing, at night, counsel for the defendant objecting 
to such evidence. 

8. Because the Court erred in this, to-wit: When the So- 
licitor General had examined Abraham Buise, a witness for 
the State, and was in the act of turning him over to the de- 
fendant’s counsel, the Court requested the Solicitor General 
to ask the witness a question, in answer to which, the witness 
located the place from which the noise and words, etc., testi- 
fied to by him, proceeded, which place was the spot where he 
left deceased in the road; to which request of the Court the 
Solicitor General replied that he had shown that by Wiley 
Vaughan ; the Court repeated the request, and the Solicitor 
General asked the question, at the suggestion and request of 
the Court. 

9. Because the Court erred in admitting in evidence the 
following statement of Abraham Buise, a witness for the 
State, to-wit: “I heard a noise as if some person was kicking 
or knocking him (meaning the deceased) in the back,” coun- 
sel for defendant objecting to the mode of describing the 
noise. 
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10. Because the Court erred in refusing to charge as re: 
quested by the defendant’s counsel: That where the cir- 
cumstances of the killing, according to the evidence, are 
such as would raise a presumption of malice, under the 9th 
section of the 4th division of the Penal Code, as to homi- 
cide in the prosecution of a riotous intent, that it is a pre- 
sumption of fact which may be explained by proof, and if 
the jury believe from the evidence that the defendant was not, 
in fact, actuated by malice, then he is not guilty of murder 
under that section of the Code. 

11. Because the Court erred in reading to the jury the 
definition of a riot from the Penal Code, and charging the 
jury in explanation of riotous intent under the 9th section of 
the 4th division of the Code, as follows: “ Riotous intent 
means an intent to do an unlawful act of violence, or any 
other act, in a violent and tumultuous manner, in which in- 
tent two or more persons must be joined,” said charge hav- 
ing no application to this case; and because the whole charge 
of the Court, except that portion given at the request of de- 
fendant’s counsel, was contrary to law. 

The presiding Judge overruled the motion and refused a 
new trial, and defendant’s counsel excepted. 

Counsel for defendant then moved the Court to commute 
the punishment of the defendant from death to that of per- 
petual penitentiary confinement, which the Court refused to 
do, remarking at the same time, that he would gladly do so, 
if the circumstances of the case would admit of it, but be- 
lieving that this was not such a case of circumstantial evi- 
dence alone as was contemplated by the statute, he felt con- 
strained to refuse to commute the punishment; the defend- 
ant’s counsel excepted. 

The presiding Judge then passed sentence upon the pris- 
oner, directing his execution to be done “ publicly,” and at 
the place of “ public” execution; and defendant’s counsel 
excepted. 

These rulings of the Court, refusing a new trial, refusing 
a commutation of the defendant’s punishment, and in direct- 
ing his execution to be “ public,” constitute the errors as- 
signed in this case. 
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J. R. Brown and H. P. Bet, for plaintiffs in error, 


Wma. Pururpes, Solicitor General, contra. 
By the Court.—LuMPkIN, J., delivering the opinion. 


We do not deem it necessary or proper to discuss, sepa- 
rately and at length, all the grounds taken in this writ of 
error. 

The defendant has been tried and convicted as principal, 
in the second degree, for the murder of Claiborn Vaughan, 
one Isaac Freeland having been condemned and executed as 
the actual perpetrator of the deed. To better understand the 
questions of law in the case, it is well to consider first, whether 
the verdict is contrary to the evidence. I will state the tes- 
timony briefly, omitting all minor facts and circumstances 
which do not materially affect the case: 

In August, 1858, there was a gathering in Forsyth county, 
at a place called Wild Cat Court ground. Amongst the 
crowd thus assembled, there appears to have been some half 
dozen South Carolinians, and they constituted, what is called 
in the evidence, the Buise crowd. ‘The accused belonged to 
what was designated as the Freeland crowd.  Claiborn 
Vaughan, the man killed, was a South Carolinian. The 
defendant and one Abraham Buise had had a fight late that 
evening, in which McGinnis got the best of it. Indeed his 
whole conduct, on that occasion, was that of the bravado 
and the bully; and notwithstanding Isaac Freeland acted 
a more prominent part than McGinnis inthe subsequent 
scene of the tragedy, yet it was not so in the beginning, for 
at the Court ground, and up to the time of the departure of 
the Buise party, the conduct of Isaac Freeland was rather 
that of a peace-maker than otherwise. 

lt is important to ascertain the feelings of MeGinnis to- 
ward the Buise crowd. For although there appears to have 
been no personal ill-will entertained by him toward Claiborn 
Vaughan, still the proof demonstrates that his hostility ex- 
tended to the whole of that crowd. In the course of the 
altercations and scuftles between Abraham Buise and himself, 
it was agreed that they should drink together and drop their 
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quarrels; and yet, while in the act of drinking, McGinnis 
continued to repeat, “ drink your damned Carolina liquor ;” 
and this is the first development of the enmity toward that 
party, as such. Again: when Abraham Buise refused another 
fight with him, and was about leaving, McGinnis said, “if 
you don’t leave I will kill the last damned South Carolinian 
that is of you.” Here the spirit of the partizan had got 
the mastery over all personal likes and dislikes; and this is 
no new phase of human nature—with all associations it is 
enacted daily before our eyes. The Democrat and the Ameri- 
can will each forget, in a day, the friendship of a long life- 
time, sosoon as his party blood is boiling. After such a 
declaration or threat as that just quoted, it is needless to 
invoke the former difficulties between McGinnis and some of 
the Freeland crowd, or the kindly relations which had sub- 
sisted, down to the morning of that fatal day, between him- 
self and Claiborn Vaughan. 

The Buise party left, all in the right direction for their 
respective homes. Abraham Buise turned out of the main 
road to a spring to get a drink of water; while there, Mc- 
Ginnis and the opposite party, started in the same direction, 
but going directly from their respective homes. They began 
to curse the Buise party, telling them “they had better go 
home, for that they were all run from their county for steal- . 
ing or forgery, or some other damned meanness.” Old man 
Buise replied to McGinnis, “that he was a damned old peni- 
tentiary convict.” And from this response, we gather that 
McGinnis was the spokesman and leader of his gang. 

The Buise crowd proceeded some seventy-five or one hun- 
dred yards and halted, one of them returning to get the shot- 
bag he had left at the spring, and old man Buise’s bridle. 
The Freeland crowd went back to the Court ground. Soon 
they were observed coming back with a torch-light, shouting 
and singing like drunken men: “ Walk, Tom Walker, walk 
away, we'll make the damned South Carolinians walk away.” 
The Buise party set off and got some quarter of a mile 
ahead. The pursuing party, after momentarily halting, some 
forty yards distant, approached them rapidly. One of the 
witnesses testifies that it was McGinnis who exhibited a wound 
upon his head and asked several if they had stricken him. 
But the weight of the evidence is, that it was Isaac Freeland 
who made this inquiry. When Isaac Freeland interrogated 
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old Wm. Buise about the matter, he struck him one or two 
blows with his stick, when he, and most of his crowd, fled 
and concealed themselves. 

The pursuing party had passed Claiborn Vaughan upon his 
horse in the road, and after the affair between a Freeland 
and William Buise, the former returned to where Claiborn 
Vaughan was, and ‘ad lressing him as Wiley Vaughan—who 
was in the company—he said: “Ts this Wiley Vaughan, the 
rascal who struck me with a stick?” Claiborn Vaughan re- 
plied: “I am not Wiley V aughan, but Claiborn Vaughan.” 
Isaac Freeland said: ** You zre a damned South Carolinian, 
and with that crowd.” Claiborn Vaughan answered: “J 
am a South Carolinian, and with that “crowd, but took no 
part in their fighting scrape.” Isaac F reeland retorted ; 
“We take in all South Carolinians,” or “it is South Caro- 
lina blood we are after.” Both expressions may have been 
used. 

And now he fatal catastrophe ensued ; Claiborn Vaughan 
was stricken down; whether he was dismounted at the time, 
or was knocked off his horse, is not certain. And now the 
shout of encouragement was heard: “Hurrah, Freeland! 
hurrah, Freeland  Claiborn V aughan cried: “Boys, ?’m 
murdered.” Next, “murder, murder, ” the last wail in a 
choking voice, as his life-blood was fast ebbing out to glut 
the vengeance of an infuriate mob! Isaac Freeland, with a 
callousness without a parallel, said: ‘ Are you dead, God 
damn you, old man,” or “old fellow !” McGinnis was there 
all this time. 

After Isaac Freeland had left his victim, McGinnis being 
near, some noise was heard like scuffling, or, as one of 
the witnesses described it, as if some one was knocking or 
kicking the body of an another. When McGinnis joined his 
crowd, and the question was asked if there was not some 
fighting back there where Claiborn Vaughan was murdered, 
he replied, “no, there was nothing wrong,” or “nothing the 
matter.” The last sight seen of Claiborn Vaughan that 
night, he was on his all-fours. 

For the sake of our common humanity, I shall assume, in 
this opinion, although there is strong testimony to the con- 
trary, that after the brutal butchery of the unoffending man, 
by Isaac Freeland, that no more violence was inflicted upon 
his person. He was stabbed in thirteen places; the jugular 
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vein being almost cut asunder, and done, probably, with 
the knife of Isaac Freeland, while his helpless and im- 
jloring victim was prostrate on his back, and his butcher 
a-straddle of him. ‘The wounds upon the body of the de- 
ceased, as well as the blood upon the pantaloons of Isaac 
Freeland, justify the foregoing supposition. There could be 
no motive for stamping one even thus pierced and hacked to 
pieces, except as we would a slaughtered swine or beef-cattle, 
to drain the last drop of blood from the body. 

So much for the evidence in this case. In the opinion of 
this Court, it fully authorized the finding of the jury, that the 
defendant was present aiding and abetting in this horrible 
homicide. If it be asked what motive had McGinnis in aid- 
ing and abetting in killing Claiborn Vaughan, I reply, what 
motive had Isaac Freeland for killing him? Did the Court 
err in the administration of the law in this case? 

1. It is assigned as error that the Court admitted evidence 
of the quarreling and fighting at the Court ground on the 
day proceeding the killing. 

The answer to this complaint is twofold: In the first place, 
it was necessary to let in this proof in order to understand the 
state of feeling which actuated the various persons who were 
engaged in this transaction, and which finally separated them 
into two distinct crowds. Testimony had already been ad- 
mitted, not only to show the absence of any bad feeling on 
the part of McGinnis toward Claiborn Vaughan, but also to 
establish that difficulties had previously existed between Mc- 
Ginnis, Freeland and others on that side, and which contin- 
ued down to the day of the homicide. It was right and 
proper, then, to prove how all these previous relations had 
been merged and forgotten, as manifested by the» occurences 
of that day, and how new combinations had, for the time at 
least, taken their places. 

But, secondly, from the first difficulty between McGinnis 
and Abraham Buise, until the curtain fell over the gory corse 
of Claiboru Vaughan, it was one continuous controversy, 
smothered awhile, occasionally, and then breaking out with 
renewed violence, and spreading and enlarging at every re- 
currence, until the Savannah river became the line of divi- 
sion between the parties. 

2. It is assigned as error, that, by the direction of the 
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Court, the Solicitor General was compelled to ask the witness, 
Abraham Buise, a question, We have already held that it 
is not wrong for the presiding Judge himself to interrogate 
the witnesses. Itis not only his privilege to do this, but, we 
apprehend, his duty likewise, whenever he desires to ascer- 
tain a fact with a view to the correct administration of the 
law. If the Judge himself may propound questions for the 
purpose of eliciting the truth upon any given point, he may 
direct the State’s officer to do so. 

3. As to objection to the testimony of Abraham Buise, 
that, after Isaac Freeland had left the deceased, when McGin- 
nis lingered behind, he heard, from his retreat by the road- 
side, to which he had fled, “a noise like some one was kick- 
ing or knocking Claiborn Vaughan,” what was there wrong 
in that? It is argued that the illustration was too personal 
in its application. It was just what it should have been. 
The witness may have been mistaken. It was for the jury to 
judge of that. 

4, There is but a single ground taken in the motion for a new 
trial that has any apparent merit in it, and that, we think, is 
founded in a total misapprehension of the true meaning of 
the 9th section of the 4th division of the Penal Code. It 
is the section which treats of involuntary manslaughter. It 
declares that “ Involuntary manslaughter shall consist in 
the killing of a human being without any intention to doso; 
but in the commission of an unlawful act or a lawful act 
which probably might produce such a consequence, in an un- 
lawful manner.” And then follows this important qualifica- 
tion: “ Provided, always, that where such involuntary kill- 
ing shall happen in the commission of an unlawful act, which, 
in its cons@juences, naturally tends to destroy the life of a 
human being, or is committed in the prosecution of a riotous 
intent, or of a crime punishable by death or confinement in 
the penitentiary, the offense shall be deemed and adjudged to 
be murder.” 

The charge requested was, that the presumption of malice 
arising from the circumstances to which this section refers 
was a fact, and one which might be rebutted by proof. 

Such is not our interpretation of the Code. Whenever 
the life of a human being is destroyed, under the state of 
facts contemplated by this section, the offense shall be 
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deemed murder, and such is the judgment which the law 
pronounces upon it. Suppose the life of a human being is 
destroyed where no considerable provocation appears, and 
where all the circumstances of the killing show an abandoned 
and malignant heart, is not the offense murder? And is not 
this the stern judgment of the statute, wholly irrespective of 
the past or present relations subsisting between the slayer 
and the slain? If I discharge a loaded gun or pistol at a 
crowd and kill my best friend, is not this murder? Who 
ever doubted it? Just so where the killing is committed in 
the prosecution of a riotous intent. 

If two or more persons assemble in some public place, and 
having prepared a balloon, seize and fasten to it the first 

asser-by and cause it to ascend for the amusement of the 
multitude, and by some casualty death ensues, is it any de- 
fense to allege and prove that the rioters were not actuated 
by any personal ill-will toward the victim of their reckless 
sport? On the contrary, the Code declares that each and 
every one concerned shall be guilty of the crime of murder, 
and, upon conviction, shall be hung by the neck till they are 
dead. It refuses to show pity to those who were deaf to the 
appeals for mercy and the tortures and sufferings and dying 
agonies of others. 

The instructions of the Court were far more favorable to 
the prisoner than he was entitled to under the law. The 
riotous intent of this Freeland crowd, to perpetrate an un- 
lawful act, was fully and satisfactorily established. What 
their precise purpose was we are left to conjecture. Perhaps 
they had no very definite plan themselves. It was to chase 
away and beat, or otherwise maltreat the South Carolinians, 
and to use their own dialect to take their blood—and most 
wantonly and wickedly did. They imbrued their hands in 
the life-blood of an unoffending man. I say their hands, for 
the hand of one was the hand of each and all. It is imma- 
terial who inflicted the mortal wounds. The rest were stand- 
ing around, hurrahing their comrade, and by their presence 
frightening off and keeping away the friends of the deceased, 
who might, but for them, have come to his rescue. All are, 
in the eye of the law, equally guilty, and all are alike pun- 
ishable. 

We concur with the Court that this conviction was not 
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founded upon circumstantial evidence, and that he had no 
discretion as to the mode of punishment. 
The execution, we hold, should have been under the Act 


of 1859. 


JUDGMENT.— Whereupon, it is considered and adjudged 
. » * 5 
by the Court, that the judgment of the Court below be 
affirmed, except as to the public execution of the prisoner. 
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GOODWYN vs. GOODWYN. 


1. An application fora certificate to prevent damages being assessed 
under the Act of 1845, creating the Supreme Court, must be made 
during the term at which the judgment was rendered. 

2, The party may apply in advance of the decision, and the proper time 
for doing this is when the case is argued. 


Trover, in Coweta Superior Court. Decided by Judge 
BuLt, at the September Term, 1859. 


\ 

On the 14th of August, 1849, Napoleon P. Goodwyn 
instituted an action of trover against Nancy Goodwyn, to 
recover damages for the alleged conversion of twelve ne- 

ro slaves, and on the final trial of said case, on the 10th 

of March, 1859, the jury returned a verdict in favor of the 
plaintiff for ten thousand dollars, to be discharged by the 
delivery of the negroes in dispute, within thirty days, and 
also the sum of two thousand dollars for the hire of said 
slaves. 

Nancy Goodwyn filed her bond, with security, for the pur- 
pose of suspending the execution of said judgment, and 
carried said case to the Supreme Court, and upon the hear- 
ing, the judgment of the Court below was affirmed by the 
Supreme Court. 

Neither of the Judges of the Supreme Court were applied 
to, or gave any certificate during the term at which the case 
was heard and determined, as to whether, in their opinion the 
said case was carried up by Nancy Goodwyn for delay, but 
after the Judges had gone home, two of them, to-wit: Judges 
Lumpkin and Benning, certified that, in their opinion, the 
case was not carried up for delay. 

Under this state of facts, the counsel for Napoleon B. 
Goodwyn, at the September Term, 1859, of Coweta Superior 
Court, moved to make the judgment of the Supreme Court 
the judgment of the said Superior Court, and also for leave 
to sign up judgment against the said Nancy Goodwyn and 


. her securities for the amount of said judgment, and ten per 


cent. damages on the principal sum, for delay in taking up 


the case as aforesaid. 
This motion was resisted by counsel for Nancy Goodwyn 
y 


on two grounds: 











266 SUPREME COURT OF GEORGIA. 


a 





Goodwyn vs. Goodwyn. 








1. Because the judgment was founded on a verdict in an 
action of trover, which verdict was in the alternative, and 
was not for such a sum certain and fixed, within the mean- 
ing of the law, as allowed damages to be given. 

2. Because two of the Judges of the Supreme Court had 
certified, as hereinbefore stated, and their certificates were 
presented to the Court. 

The presiding Judge granted the motion of Napoleon B, 
Goodwyn’s counsel, and gave judgment accordingly, and this 
deeision is the error assigned in this case. 


PowELL, for the plaintiff in error. 
BucHANAN, for the defendant in error. 
By the Court.—Lumpxy, J., delivering the opinion. 


By the 5th section of the Act of 1845, organizing this 
Court, it is provided that: “If the decision and judgment 
of the Court below be for a sum certain, and be affirmed in 
the Supreme Court, the plaintiff may, in the Superior Court, 
enter judgment against the defendant and his securities for 
the amount of principal, interest and cost, as shall be con- 
fessed or found by the jury, and ten per cent. damages on 
the principal sum, and have execution immediately after the 
decision of the Supreme Court, so certified as aforesaid: 
Provided, that, if any one or more of the Judges of the 
Supreme Court shall certify that, in his or their opinion, 
such cause was not taken up for delay only, then, and in 
such cases, the damages shall not be allowed.” 

In the case of Andrew Turner against William Collins, 
(8 Ga. Rep., 436,) this Court held, that application for the 
certificate must be made during the term at which the de- 
cision was rendered. That decision must control this case. 

We do not feel called upon to review the grounds for the 
construction thus early put upon the statute. The decision, 
itself, must stand for a reason, until changed by the Legis- 
lature. 

As counsel are frequently compelled to leave the Court 
before the judgment is rendered, it would be a wise precau- 
tion to apply in advance for the certificate, as, for instance, 
when the case is argued, in case the judgment is adverse. 
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JupGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 


affirmed. 





SIMS et al., vss GOODWYN e¢ al. 


Where a judgment at law is had in an ‘action of trover, for negroes, by 
one who has not the true title, and afterwards administration is taken 
upon the estate of a deceased person in whom is the true title, and 
both the plaintiff and defendant, in first suit, are—without the subject 
of the suit—unable to respond to a recovery, a Court in equity, upon 
the application of the administrator of the true owner of the property, 
will enjoin both plaintiff and defendant, in the trover suit, from the 
settlement and enforcement of the judgment, not only for the protection 
of the property from loss, but to protect the defendant in the first suit 
from two separate demands for the same subject. 


In Equity, in Coweta Superior Court. Decision by Judge 
Buti, at Chambers, on the 28th of September, 1859. 


John M. Sims, as the temporary administrator of Burwell 
Goodwyn, deceased, prepared and verified his bill in equity, 
in due form, in which he alleged the facts following, to-wit: 

That, some time in the year 1835, Burwell Goodwyn died 
intestate, in the county of Brunswick and State of Virginia ; 
that, at the time of his death, and for several years previous 
to that time, the said Burwell Goodwyn was seized and pos- 
sessed, as of his own just right and property, of three negro 
slaves, to-wit: Winney, a woman of dark complexion ; Caro- 
line, a woman of yellow complexion, and Harriet, a woman 
of yellow complexion; that said Winney had given birth to 
Ned, a boy of dark complexion; Julia, a girl, and Anthony, 
a boy; that said Caroline had given birth to a girl child, 
named Martha, of yellow complexion, and that said Harriet 
had given birth to a boy child, by the name of Joe, and one 
by the name of Albert, and a girl by the name of Catharine, 
and one by the name of Caroline, and three infant children 
whose names were unknown to the complainant; that, at the 
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time of drafting said bill, Winney was about fifty-five years 
old—the first-named Caroline was dead—Harriet was about 
thirty-years old—Ned was about twenty years old—Julig 
was about eighteen years old—Anthony was about twelve 
years old—the second-named Caroline was about three years 
old—Martha was about twelve years old—Joe was about 
eleven years old—Albert was about eight years old—Catha. 
rine was about six years old, and the ages of the said three 
infant children unknown to the complainant; that said negro 
slaves were of the aggregate value of eight thousand four 
hundred dollars, and of the aggregate annual value for hire 
of four hundred and thirty-one dollars; that said Burwell 
Goodwyn, at the time of his death, was considerably in debt, 
and no administration was ever taken out on_his estate, for 
the reason that the distributees and heirs at law of said 
estate were willing that Mrs. Nancy Goodwyn, the widow of 
said deceased, should keep the possession of said negroes, 
and use and control the same for the purpose of raising, 
maintaining and educating the children of the said Burwell 
Goodwyn, deceased ; that the said negroes first mentioned, 
and their subsequent increase, were and have been kept, 
used and controlled by the said Nancy Goodwyn from the 
death of said deceased up to the time of drafting said bill, 
for the purpose of raising and educating the children of de- 
ceased, as aforesaid, and that the said negroes were then 
hired out by the said Nancy Goodwyn to various persons in 
said county of Coweta, and constituted nearly all the means 
of support for her in her old age—being then an aged lady ; 
that, in the year of 1849, Napoleon B. Goodwyn commenced 
his action of trover, in Coweta Superior Court, against the 
said Nancy Goodwyn, for all of said negroes then in exist- 
ence, and, by an amendment of his writ, had included all 
of their subsequent increase, except the infant child of Har- 
riet; that said action of trover had been litigated with varied 
success up to the March Term, 1859, of said Court, when 
the said Napoleon B. Goodwyn obtained a verdict for the 
sum of eight thousand dollars damage, to be discharged by 
the delivery in twenty days of all of said negroes, except 
Caroline, who was then dead, and the infant child of Harriet, 
born since, and also for the sum of two thousand dollars, for 
the hire of said negroes ; that said Nancy Goodwyn sued out 
a writ of error to the Supreme Court of said State of 
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Georgia, giving bond and security, in order to supercede the 
execution of the judgment signed up on said verdict, and 
that, on the hearing of the case carried up by said writ of 
error, the said judgment was affirmed by the said Supreme 
Court; that a motion was then pending, and would be pressed, 
to make the said judgment of the Supreme Court the judg- 
ment of the said Superior Court; that, if said motion was 
pressed and granted, the said Nancy Goodwyn would, unless 
restrained, turn over to said Napoleon B. Goodwyn all of 
said negroes in discharge of said verdict, and also pay off 
said “verdict and judgment for hire; that, notwithstanding 
said verdict, said negroes were then, at the time of drafting 
said bill, the just right and property of the estate of said de- 
ceased ; that complainant cannot, within the time allowed by 
said verdict for the delivery of said negroes, obtain perma- 
nent letters of administration on the estate of said deceased, 
so as to prosecute the rights and protect the interests of said 
estate; that, if said negroes should be delivered over to the 
said Napoleon B. Goodwyn, he had threatened to and would 
run them off, and remove himself out of the limits of the 
State of Georgia, and beyond the jurisdiction of her Courts, 
before the complainant could, according to law, obtain per- 
manent letters of administration so as to prevent the same 
by an action at law; that said Napoleon B. Goodwyn is 
wholly and entirely insolvent, and much in debt, and there 
are judgments whose liens would attach upon said negro 
slaves and thus involve said estate in trouble and expense, 
and make it more difficult to obtain the right thereof, rela- 
tive to said property ; that the complainant applied for and 
duly obtained temporary letters of administration on said 
estate on the 12th of September, 1859, which were exhibited 
to said bill. 

The complainant sought, by the prayer of said bill, a dis- 
covery of the facts charged from the said Naney Goodwyn 
and Napoleon B. Goodwyn ; also, that the said Napoleon B. 
Goodwyn be enjoined from enforcing said verdict and judg- 
ment; also, that all of said negroes be, by a decree of the 
Court, delivered up to such permanent administrator of said 
estate as may be appointed, and that two thousand dollars 
hire, and the hire subsequently accruing, be likewise, by a 
decree of the Court, paid to such permanent administrator ; 
and, also, for general relief. 
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This bill was presented to Judge Bull, of the Coweta Cir. 
cuit, (Judge Hammond being at the time absent from the 
said Talapoosa Circuit) for his sanction and a fiat for the jn. 
junction prayed for in the bill. 

Judge Bull withheld his sanction and refused the injune- 
tion, and that ruling is the error complained of in this case, 


PowELL, Sims & B. H. H111, for the plaintiff in error, 
BucHANAN, for the defendants in error. 
By the Court.—Lyon, J., delivering the opinion. 


Napoleon B. Goodwyn, one of the defendants, commenced 
an action of trover, in Coweta Superior Court, against Nancy 
Goodwyn, the other defendant and his mother, for the recoy- 
ery of certain negroes, and after much litigation, succeeded 
in recovering judgment against her for the value of said ne- 
groes and their hire, amounting, in the aggregate, to the sum 
of ten thousand dollars, eight thousand of which could be 
discharged by the delivery of the negroes. 

By reference to the report of that case in 20 Ga., 420, 
and 29 Ga., 225, where all the facts and grounds of that 
recovery are represented at large, it will be seen that the 
title of Napoleon B. rested on the following facts: The ne- 
groes, or those from which these now in controversy sprung, 
were levied and sold at sheriff’s sale, in the State of Vir- 
ginia, on the 6th of May, 1829, as the property of Burwell 
P. Goodwyn, the husband of one and father of the other of 
defendants, when they were bid off by one Oliver, for the 
defendant in execution, Burwell P. Goodwyn, who paid the 
price at which they were suld at that sale. The possession 
of the negroes were unchanged, but, for some purpose, a title 
for the negroes was made to Mrs. Elizabeth Goodwyn, the 
mother of Burwell P., and in 1830, she, by her will, be- 
queathed them to her grand-son, Napoleon B.—she never 
having had possession of them, but the negroes continued in 
Burwell Goodwyn’s possession up to his death, in 1835. 
There was no administration had upon his estate, for he 
seems to have been very much embarrassed and wholly in- 
solvent. After the death of Burwell, the negroes continued 
in the possession of his widow, Mrs. Nancy Goodwyn, who, 
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sometime afterwards, removed with the negroes and her chil- 
dren to Coweta county, Georgia, where that suit was brought, 
in 1849. Upon these facts, this Court ruled—the question 
being directly presented—that, “if Burwell P. Goodwyn’s 
money paid for the negroes, Mrs. Elizabeth Goodwyn, not 
having got possession of the negroes, never could have re- 
covered them from him during her life-time, neither could 
she will them after her death so as to enable her legatee to 
do so:” 20 Ga., 621. Notwithstanding this ruling, the 
plaintiff in that action succeeded in a recovery, not on the 
strength of his title, but in consequence of the admissions of 
his mother, the defendant in that action. As against her, 
he is entitled to the possession of the negroes and an account 
for the hire, so it is adjudicated. But at that stage of the 
proceeding, and before that judgment is executed, adminis- 
tration is taken out on the estate of Burwell P. Goodwyn 
by the complainant, who, it seems, is the security on the 
bail bond, given by Mrs. Goodwyn upon the demand of her 
son, and, consequently, is liable for this sum of money so 
recovered. And he files this bill, asking the Court to enjoin 
the collection or settlement, alleging, among other things, 
that, if the negroes should go into the possession of Napo- 
leon in settlement of that judgment, that the property would 
be run off, or squandered, or seized by his creditors, and 
new issues, and new litigation would be the consequence; 
that he, Napoleon, is wholly insolvent and utterly unable to 
respond to any recovery that might be had against him in 
this behalf. That, if Nancy Goodwyn be allowed to settle 
this judgment with this property, it would take all she had 
to pay it, and she would be unable to respond to a recov- 
ery, etc. Upon these facts, we think, the complainant is en- 
titled to the injunction; for by the injunction complainant is 
fully protected and indemnified against any loss from a 
change of the property, to which, according to the allega- 
tions in the bill, it would be greatly exposed, and for the 
additional reason that the complainant is entitled to a recov- 
ery of the property, and the injunction should be allowed, 
for the purpose of protecting the defendant, Nancy Good- 
wyn, who is also before the Court by this bill, and as much 
entitled to the relief as if she had solicited it; for it would be 
grossly inequitable and unjust to compel her to pay this 
judgment and, also, answer to the demand of the complain- 
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ant for the identical property—for to that demand she jg 
clearly liable—and a Court of Equity ought not to permit 
her to respond for the same property or cause of action but 
once. 

It is objected to the grant of this injunction by the defend- 
ant, Napoleon B., that the demand of complainant is stale, 
It certainly cannot beso as to him; for he never has had the 
possession of the property, so that the statute of limitations 
could run.as against him. And that is a sufficient reply to 
to that objection. 

It it is also said that the common law remedy of the com- 
plainant is adequate and complete, but it is not so, on ac- 
count of the insolvency of Napoleon B.; besides, no action 
can be had against him until he gets the property, and when 
he does that, it is perfectly possible that the process of the 
Court could neither reach him or the property. That’s the 
ease made in the bill. Nor would any common law remedy, 
even if Napoleon B. was responsible and solvent, fully meet 
and protect the rights of all the parties in interest. The 
complainant might possibly be protected, if Mrs. Naney 
Goodwyn could respond to both actions, and a recovery in 
each ; but this she is not able to do, and if she could, it 
would be inequitable to so compel her. 

The injunction must be allowed on complainant giving the 
bond required by the statute. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in refusing to 
sanction the injunction prayed for in this bill. On condition 
that complainant gave the bond required by the statute in 
such case, the injunction should have been granted. 
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THE GEORGIA MILITARY INSTITUTE vs. SIMP- 
SON. 


1. The Georgia Military Institute cannot be made chargeable through its 
Board of Trustees, when a contract, made with the Board of Visitors, 
the latter acting under a special delegation of power from the State, 
within the scope of their authority. 

2. Is the Georgia Military Institute suable at all? Query. 


Complaint, in the Superior Court of Cobb county. Tried 
before Judge Rice, at the March Term, 1860. 


On the 22d day of May, 1858, Leonard A. Simpson con- 
tracted and agreed with the Board of Visitors of the Geor- 
gia Military Institute, to construct and finish a building on 
the premises of said Institute, for the sum of forty-two hun- 
dred and fifty dollars. The building was to be constructed 
and finished by a specified time, and in accordance with cer- 
tain prescribed specifications. The second and last items in 
the specifications are as follows, to-wit: 

“Bed of foundation, every part of it, to be two feet below 
the surface of the ground. The foundation to be three bricks 
thick, to be laid with hard burnt bricks, in hydraulic mortar, 
and each course well grouted as high as one foot above the 
surface of the ground, or to the bottom of the joists of the 
first floor. 

“The contractor to do such extra work as he may be 
called upon to do, and to receive pay therefor at the current 
price of such work in the town of Marietta.” 

The said Simpson employed Wallace and Eaves to do the 
brick-work of said building, and there were used in the 
building, about thirty thousand more bricks than the esti- 
mate which Wallace made. Simpson bid for, and took the 
contract, with a knowledge of the ground on which the build- 
ing was to be located, and Wallace made his estimate of 
the number of bricks which would be required in the build- 
ing, with the specifications before him. 

The ground or site of the building being an inclined plane, 
said Simpson, instead of making off-sets, which he might 
have done, dug down the higher part of the ground and laid 
the foundation deeper so as to make it level with the lower 
portion of the ground; and in doing this, and building steps 

VoL, xxxI—19. 
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to the building, the extra bricks and work were used and 
done. Wallace and Eaves were of opinion that the extra 
work was necessary to make the building a complete and 
good job. The Board of Visitors requested Col. Brumby 
and Captain McConnell to superintend the construction of 
the work, so far as to see that the contract was carried out, 
and the work done well. Colonel Brumby did not call upon 
said Simpson to do any of the extra work sued for, except 
the steps, and a black-board. Nor does it appear from the 
evidence that Captain McConnell, or any one else, ever gave 
directions for said work to be done, although McConnell was 
frequently standing about and superintending, or looking 
at the work whilst it was progressing. Simpson received 
forty-two hundred and fifty dollars for said building, from 
the Board of Visitors, and the building was received by the 
Board of Visitors. Simpson gave a bond, payable to His 
Excellency, Joseph E. Brown, Governor of the State of 
Georgia, for the faithful performance of the contract. 

Under this state of facts Simpson brought suit against 
the Georgia Military Institute, to recover three hundred and 
forty-eight dollars and forty-one cents, for 33,232 bricks, 
laid in hydraulic mortar; 1,667 bricks in the steps; setting 
stone steps; steps and hand-railing to lower door; scuttle- 
hole in the roof; and a black-board for the upper room. 

When the testimony (which consisted of the facts herein 
before detailed) had closed, counsel for the defendant moved 
a non-suit against the plaintiff, on the following grounds, 
to-wit: 

1. Because the defendant was not liable to be sued in said 
action. 

2. Because the proof submitted by the plaintiff showed no 
contract entered into by the defendant, for the work sued for 
in said case, nor any liability on the part of the defendant to 
pay for the same; the contract proven having been made by, 
and with the Board of Visitors, who had no power to bind 
said Institute. 

This motion was overruled by the Court, and counsel for 
the defendant excepted. 

Counsel for the defendant then requested the presiding 
Judge to charge the jury, “That if the plaintiff undertook 
and contracted to do a certain job of work, in a particular 
manner, and in accordance with certain specifications, and 
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for a particular sum of money, and it required more material 
than the plaintiff anticipated, to do the work in conformity 
with the contract and specifications, then the plaintiff is not 
entitled to recover for such excess of work or material.” 

This charge was given by the Court; but, in addition 
thereto, the Court charged the jury as follows: “The plain- 
tiff insists that the work for which he claims pay in this 
action, was extra work ; that is, that it was work done in the 
construction of a building, outside of, or beyond his contract. 
If the jury believe, from the evidence, that the plaintiff 
contracted to construct the building according to certain 
specifications furnished him, and that the plaintiff did do 
work, in the foundation of the building, beyond what was 
mentioned in the specifications, and that the work so done 
was necessary to make the building a good and complete 
building, and that without such additional work in the foun- 
dation the building would not have been a good, secure and 
complete building, then the work so done is to be regarded 
as extra work, and for that work, and for the material fur- 
nished in doing it, the plaintiff is entitled to recover what 
the same is proven to have been reasonably worth.” 

To this additional charge counsel for the defendant ex- 
cepted. 

The jury returned a verdict in favor of the plaintiff for 
three hundred and forty-eight dollars and forty-one cents, 
and defendant excepted. 

The errors complained of in this case are : 

1, The refusal of the Court to non-suit the plaintiff. 

2 The qualification or addition made to the charge re- 
qucsted by defendant’s counsel. 

3. The verdict of the jury as being contrary to the evi- 
dence, the weight of evidence, and without evidence to sup- 
port it. 


Irwin & Lesrer and HANsELL, for the plaintiff in 
error. 


Srupson & BLECKLEY, for the defendant in error. 
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By the Court.—LumMPxty, J., delivering the opinion. 


The character of the Georgia Military Institute is some- 
what amphibious. It was originally a private corporation, 
It was purchased by the State in 1857, and it is difficult to 
determine, now, what is its true character. It is purely a 
public corporation, bought with the funds of the State, and 
under its exclusive management and control. It has two 
Boards—a Board of Trustees and a Board of Visitors—and 
it is no easy matter to distinguish between the functions of 
the two. Some acts are performed jointly by both Boards, 

By the 4th section of the Act of 1857, it is declared: 
“There shall be a Board of Trustees, who shall exercise all 
the powers and faculties usually exercised by Trustees of 
Colleges.” Does this subject the State, through this corpo- 
ration, to be sued? We think not. Special power was 
given to sue the Central Bank and the State Road. There 
is no such authority conferred as to this institution. 

The suit was brought, in this case, against the Georgia 
Military Institute, and the Trustees only were served. We 
are clear that this proceeding cannot be sustained. The 
contract out of which this action originated was made with 
the Board of Visitors, and not the T rustees, 

By the 3d section of the Act of 1857, (Pamphlet, p. 63,) 
the Board of Visitors are authorized and directed “to exam- 
ine the Institute grounds and determine on the improvements 
necessary and proper for the objects contemplated by the 
Act, viz: To provide, by law, for the military education 
and training of the youth of the State—contract for, and 
superintend the execution thereof; and as they are comple- 
ted, and at different stages of their progress, to call for such 
part or parts of the appropriation, made by the Act, for 
this purpose, as shall be required for the payment of the 
same. And, in no case, shall an advance payment be made 
without ample security that the money shall be appropriated 
to the work ; also, that the same Board of Visitors be paid 
a reasonable compensation for their service,” ete. 

The sum of $7,000 was appropriated for the purchase of 
the property, and the like sum for the improvements pro- 
vided for in the section just quoted. 

Thus, it will be seen, that the duty of making the neces- 
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sary additions and improvements was expressly delegated to 
the Board of Visitors, as the special agents of the State ; 
and that whatever other persons might belong to the Board 
of Trustees, that Board had nothing to do with this busi- 
ness. They were not only incapable of binding the Insti- 
tute, but were wholly irresponsible to the contractor respect- 
ing it. 

Under the authority of the Act, a contract was made with 
defendant, by the Board of Visitors, according to specifica- 
tions. And it is in proof that the job could have been done 
pursuant to the specifications, but it is also in testimony, to 
make it complete, additional work and materials were neces- 
sary; and it is for the extra work and materials—thirty 
thousand brick, and the laying of them—that this action is 
brought. 

It is insisted by the defendant in error, that Major Brum- 
by and Captain McConnell were appointed by the Board of 
Visitors to superintend this work ; that they witnessed its 
daily progress, and made no objections, although it is con- 
ceded they gave no positive consent about the matter. It is 
not denied but that they were requested to interfere so 
far as to see that the work was properly executed under the 
contract, but they disclaim any authority to bind the Board 
beyond that. 

It is manifest, then, that the Georgia Military Institute, 
if suable at all, which we very much doubt, cannot be made 
chargeable through the Board of Trustees, in this action. It 
is equally plain that the Board of Trustees have incurred no 
personal liability, acting—as they did—as the agents of the 
State, and within the scope of their authority. Nor can we 
comprehend very clearly how the Institute could be made 
chargeable through the Board of Visitors, upon this contract. 
Mr. Simpson made his estimates as though the site was a 
plane, where it is an inclined plane. Hence the necessity of 
digging the foundation deeper upon the upper side, to hori- 
zontalize the foundation, or bring it to a level. By resort- 
ing to off-sets, this could have been avoided, and the house 
built within the estimates. But the building would have 
been less secure and complete. 

The appeal, therefore, for compensation must be to the 
public authority, and not to the Courts. We have no Court 
of Claims in this State, nor petition of right, as in England. 
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But whoever contracts with the State trusts to the good 
faith of the State, unless the State sees fit to disrobe itself 
of its sovereignty, as it has done in the law instance cited, 
to-wit: The Central Bank and the State Road. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in not award- 
ing a non-suit in this case. 





MOORE vs. COULTER. 


When lands of the United States in the State of Alabama are entered, 
and paid for to the officers appointed by law, for that purpose, the cer- 
tificate given by the receiver to the purchaser, although no patent ap- 
pears to have issued, is sufficient evidence of title to the land therein 
named in the holder to enable him to sue for, recover and hold such 
land under the same, according to the laws of force in that State. 


Complaint, in Floyd Superior Court. Tried before Judge 
HaAmMonpD, at the July Term, 1860. 


Alfred B. Coulter instituted an action in the Superior 
Court of Floyd county, against John Moore, founded upon 
the following instrument, to-wit : 

“State of Georgia, Floyd county: Six months after date, 
T promise to pay Alfred B. Coulter, or bearer, two thousand 
dollars for value received, which may be discharged by mak- 
ing, and excuting and delivering to said Coulter, or bearer, 
good warranty titles, with the patent grant and a full chain 
of title from the State of Alabama, and under the laws there- 
of, for the following land, to-wit: For the east half of the 
northwest quarter of section number thirty-three, fl, in 
township number ten, of range number eleven, containing 
eighty acres ; and for the west half of the north-east quar- 
ter of section number thirty-three fl, in township number ten, 
of range number eleven, containing eighty acres, making one 
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hundred and sixty acres, said land lying and being in 
Cherokee county, State of Alabama. Given under my hand 
and seal, February 10th, 1857. (Signed) JoHn Moore. 

On the trial of said case, the plaintiff introduced the said 
instrument sued on and closed his evidence, 

The defendant introduced in evidence the receipts of Peter 
J. Walker, Receiver, dated 22d of October, 1851, showing 
that Alfred E. Moore had paid in full for the lands men- 
tioned in the instrument sued on. 

These receipts or certificates were, on the 9th of Novem- 
ber, 1854, transferred by Alfred E. Moore to John Culber- 
son; and onthe 10th of November, 1855, they were trans- 
ferred by John Culberson to Nathan Moore. 

The defendant also proved: That, on the first Tuesday in 
April or May, 1857, a conversation occurred between the 
parties, in which the defendant told the plaintiff that Nathan 
Moore was then present and would make a title to said land, 
and that the plaintiff replied, that he did not want the title 
then—that he wanted the defendant to sell or swap said 
land for him, the plaintiff, to one Summerhill, and that he, 
plaintiff, would give the defendant fifty dollars to make the 
trade; that, afterwards, in October, 1857, the plaintiff told 
the defendant that he did not want him to make the trade 
about the land with Summerhill; that defendant was an 
illiterate man, and could write but very little, and that the 
body of the instrument sued on is in the handwriting of the 
plaintiff. 

The defendant also introduced in evidence, and tendered 
to the plaintiff in discharge of the obligations of the instru- 
ment a deed, duly executed and proven, made by Alfred E. 
Moore, conveying the land to the defendant, John Moore, 
and also a deed from John Moore and his wife, Harriet 
Moore, also duly executed and proven, conveying the land 
to the plaintiff, Alfred B. Coulter. The first deed dated 
first day of December, 1857, and the second deed dated the 
12th of January, 1859. 

It was admitted on the trial that no patent had ever issued 
for the land. 

The testimony being closed, the jury returned a verdict in 
favor of the defendant. 

Counsel for the plaintiff then moved for a new trial on the 
following grounds, to-wit : 
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1. Because the verdict is contrary to evidence. 

2. Because the verdict is contrary to law. 

3. Because the Court erred in charging the jury ; That an 
offer to make a title, by defendant, to the land, and plaintiff’s 
waiving it at the time, would authorize the jury to presume 
that the defendant was able, or could make a good title in 
compliance with his obligation. 

4, Because the Court erred in charging the jury: That the 
certificates of entry were evidence of title in defendant, as to 
him individually, but was not sufficient protection against 
Government claims, they having been objected to as evidence 
of title in defendant. 

5. Because the verdict of the jury was contrary to the 
following charge of the Court, to-wit: “That, although the 
plaintiff may have waived making title at any time, it was 
necessary for the defendant to show that, before rendition of 
judgment on the instrument sued on, he did have a chain of 
title to said land, and offered to make and deliver the same 
to the plaintiff, because by the commencement of the suit the 
defendant was notified that the plaintiff did not intend to 
abide the alternative expressed in the instrument sued on; 
that it was necessary that the defendant should have been in 
a condition, or able, to make and deliver a full chain of title 
according to the condition or stipulation of the instrument 
sued on, before the instrument fell due, in order to entitle 
him to his defense, although the plaintiff may have waived 
making title to him at the time of offer to do so, and that a 
patent from the United States for the land was necessary to 
a full chain of titles. 

Upon hearing this motion, the presiding Judge passed an 
order, setting aside the verdict and awarding a new trial, 
and this decision is the error complained of in this case. 


UnvDeErwoop & Smita, for the plaintiff in error. 


D. 8S. Priytup, for the defendant in error. 


By the Court—Lyon, J., delivering the opinion. 


The only question in this case, as it has been argued be- 
fore us, is: Are the certificates, issued by the Receiver from 
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the Land office, for the government price or purchase-money, 
for the land in question, in the State of Alabama, sufficient 
evidence of title to enable the holder thereof to recover and 
hold the lands according to the laws of that State? If they 
are, the plaintiff, Coulter, is not entitled to recover, as it is 
clear that the defendant has either caused to be made, or 
offered to do so within time, titles to the plaintiff under these 
certificates. We think that these certificates vest the title 
to the land in the holder, so as to enable him to sue for, re- 
cover, and bold the lands under the laws of Alabama. And 
that the offer of the defendant, Moore, to make, or eause to 
be made, titles to the plaintiff under the same, was a suffi- 
cient compliance with the terms of his agreement to defeat 
the plaintiff’s right to recover the two thousand dollars sued 
for. By an Act of the State of Alabama, of December 
24th, 1812, it is enacted: “That all certificates, issued in 
pursuance of any Act of Congress, by any of the Boards of 
Commissioners, Register of a Land office, or any other per- 
son duly authorized to issue such certificates upon any war- 
rant, or order of survey, or to any donation or préemption 
claimants for any lands in this territory, shall be taken and 
received as vesting a full, complete and legal title in the 
person in whose favor the said certificate is granted to the 
lands therein mentioned, and his, her or their assigns, so far 
as to enable the holder of such certificates to maintain any 
action thereon, and the same shall be received in evidence as 
such in any Court in this territory :” Toulmin’s Dig. Laws 
of Ala., 248. This Act is substantially incorporated in the 
Code of Alabama, and is, so far as we have been able to see, 
now the law of that State. See section 2292 Alabama Code, p. 
426. Although these certificates are not within the words 
of these Acts, yet they are manifestly within their sense, 
and must be judged of accordingly. Without going through 
the various Acts of Congress, to see what are the duties and 
powers of the Receiver, and the legal effect of these eertifi- 
cates, it will be sufficient to dispose of this question to refer 
to an adjudication of the Supreme Court of the United States, 
in which the duties and powers of that officer, and the effect 
of these certificates as evidence of titles are pretty fully 
stated. I refer to the case of Carroll vs. Safford, 3 How., 
S. C., 441. The lands in controversy in that case were in a 
like situation to these in this case; that is, the lands had 
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been entered, paid for and certificates given by the Receiver, 
as in this case. Afterwards, and before patents issued, taxes 
were assessed on the lands, and they were sold for the pay- 
ment. On a bill filed to set aside this tax sale, on the ground 
that the lands were not subject to assessment of taxes, as 
the titles were in the government and not in the holder of 
the certificate, the Court held, that, “When the land was 
purchased and paid for, it was no longer the property of the 
United States but of the purchaser. He held for it a final 
certificate, which could no more be cancelled by the United 
States than a patent.” “It is said that the fee is not in the 
purchaser but in the United States until the patent shall be 
issued. This is so technically at law, but not in equity.” 
“The land in the hands of the purchaser is real estate, des- 
cends to his heirs. Now, why cannot such property be taxed 
by its proper denomination, as real estate? In the words of 
the statute: as lands owned by non-residents?” Again— 
“Now, lands which have been sold by the United States, 
can in no sense be called the property of the United States, 
They are no more the property of the United States than 
lands patented. So faras the rights of the purchaser are 
concerned, they are protected under the patent certificate as 
fully as under the patent. Suppose the officers of the gov- 
ernment had sold a tract of land, received the purchase- 
money and issued a patent certificate—can it be contended 
that they could sell it again and convey a good title? They 
could no more do this than they could sell land a second 
time which had been previously patented. When sold, the 
government, until the patent shal] issue, holds the mere legal 
title for the land in trust for the purchaser, and any second 
purchaser would take the land charged with the trust.”— 
“The government has no right to refuse a patent to a bona 
fide purchaser of land offered for sale.” “The land should 
be estimated at its full value as the owner having paid for it, 
is subjected to no additional charge for the obtainment of 
the patent.” It appears, therefore, that the holder of the 
certificate is in fact the owner of the land mentioned, and if 
he has not the legal title technically, his is a perfect equity, 
that, in this State at least, without the aid of such a statute 
as that of Alabama, is sufficient to support a recovery in 
ejectment, as has constantly been held by this Court, from 
Pitts & Bullard, 3 Kelly, 5, down to the present time. 
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As the verdict of the jury was for the defendant, and in 
accordance with our conviction of the rights of the parties 
upon the facts, the judgment of the Court below, in grant- 
ing a new trial, must _be reversed. 

There is another view of this case that has been neither 
argued by counsel nor considered by this Court, but to which 
I desire to call attention of those interested in the question : 

The facts show that the parties had exchanged lands, or 
agreed todo so. The defendant agreeing to give this tract 
in Alabama for one that the plaintiff owned in Georgia some- 
where, perhaps, and this agreement was given by the defend- 
ant to the plaintiff as an assurance that he would properly 
convey the same to him, in execution of that contract, pre- 
cisely as a bond for titles is given, and for the same pur- 
poses. In this sense—and what other can the transaction 
have—what is the two thousand dollars specified but a pen- 
alty? And how can it be recovered in this form, when it 
cannot be in any other? Is not the plaintiff’s damages in 
this as it is in all other like cases—what he has actually sus- 
tained and no more—and that is the value of the land in case 
no title is or can be made? I merely throw out these ques- 
tions as suggestions of my own, which, in my opinion, must 
have controlled the plaintiff’s right to recover, had we come 
to a different conclusion on the case as argued. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in granting a 
new trial in this case. 
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WEBSTER vs. BRAZELTON et al. 


When a bill is filed to rectify a deed of gift, and upon satisfactory proof, 
supported by strong corroborating circumstances, the jury decree for 
the complainant, and the Circuit Judge refuses to grant a new trial, 
this Court will not disturb the judgment, especially where the question 
is one of fact only. 


In Equity, in Floyd Superior Court. Tried before Judge 
HAMMOND, at the July Term, 1860. 


This was a bill in equity, exhibited by Mrs, Melissa (, 
Brazelton, in behalf of herself and as the next friend of her 
minor children, Walton M. Brazelton, Olivia E. Brazelton 
and Melissa J. Brazelton, in which she alleges : 

That, in the year 1845, she intermarried with one Gus- 
tavus V. Brazelton, and that said minor children are the law- 
ful issue of that marriage ; that, in the year 1850, her father, 
Hardy Howard, made and executed a deed of gift, of which 
the following is a copy, to-wit. : 

“Georgia, Floyd county.x—Know all men by these pre- 
sents, that I, Hardy Howard, of the county of Jackson, State 
aforesaid, have this day given and bequeathed to my daugh- 
ter, Melissa C. Brazelton, and her heirs, a certain negro 
girl by the name of Ann, about five years old. Said girl I 
consider worth four hundred dollars, which will be counted 
out of my estate at that sum to my daughter, Melissa C. 
Brazelton. In testimony whereof, I have hereunto set my 
hand and seal, this February 18th, 1850. 


his 
“HARDY Kh HOWARD. 


mark. 
“Test: HArtTForRD Howarp.” 


Which deed was recorded on the 5th of February, 1856, in 
the Clerk’s office of the Superior Court of said county of 
Floyd ; that, before and at the time of executing said deed, 
it was the intention of the said Hardy Howard that the said 
deed should be so framed as to give the said negro girl, Ann, 
to the complainant, during her life, free from thethen or any 
future contracts or liabilities of her husband, and after her 
death, the said negro girl to be the property of her children, 
equally ; that the said Hardy, being unable to write, at the 
suggestion of the said Gustavus V. Brazelton, he procured 
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one Walter R. Webster to write the deed, with instructions 
to make it speak the intention of said Hardy, as before 
stated ; that said Webster drafted said deed, intending it to 
be, and supposing it was, a conveyance of said negro girl to 
the complainant’s sole and separate use during her life, re- 
mainder to her children equally, but by mistake, and in con- 
sequence of his ignorance of the words necessary to carry 
out said intention of said Hardy, said Webster drew the 
deed in the form aforesaid, so as to give said negro girl to 
the complainant and her heirs absolutely ; that said Hardy 
was told that the words, in which the deed was expressed, did 
carry out his intention, and executed the same under the in- 
fluence of such a belief; that the deed and the negro were 
delivered to Gustavus V. Brazelton, and received by him, 
with a knowledge of the intention aforesaid of the said Hardy, 
and that the said negro was used by him for the benefit of 
complainant, and her said children, up to the time of his 
death ; that, after the death of said Gustavus V. Brazelton, 
the said Webster applied for and obtained letters of adminis- 
tration on his estate, and also obtained leave to sell, and ad- 
vertised said negro girl for sale, on the first Tuesday in Sep- 
tember, 1856, as the property of the estate of the said Gus- 
tavus V. Brazelton; that complainant interposed a claim to 
said negro, which is now pending on the appeal in said Su- 
perior Court; that the estate of the said Gustavus VY. is in- 
sufficient, even with said negro girl, to pay off its debts, and 
if said Webster is permitted to go on and sell’ said negro, 
and distribute the proceeds as administrator, the intention of 
the said Hardy will be defeated, and the complainant and 
her children will be deprived of a benefit which he intended 
to secure to them. 

The complainant prays: That the said Webster and the 
said Hardy Howard may answer the charges in the bill ; 
also that the deed of gift may be reformed; and the com- 
plainant may have such other relief as is called for by the 
facts of her case. 

The answer of Hardy Howard fully admits the charges 
and allegations of complainant’s bill, and states further : 
That, about the time the deed was executed, he proposed to 
the said Gustavus V. Brazelton to go to Rome and procure 
a lawyer to draft the deed, to which said Gustavus replied 
that Webster had read Jaw, and knew as much about it as 
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any lawyer in Rome; that defendant proposed to go with 
said Brazelton to see Webster, but there being but one sad- 
dle at the house, the said Brazelton went alone, saying at 
the same time that he would give Webster the instructions 
necessary to carry out defendant’s intentions; that, when 
Brazelton returned with the deed written, the defendant 
doubted whether it was properly worded so as to effect his 
purpose, and so stated to Brazelton, to which he replied that 
Webster said, if the deed were drawn as defendant wished it, 
it would be void by the law against entailed estates, but 
that, as the deed was drawn, was the proper form to carry 
out the defendant’s intention, under which assurance and 
belief the defendant signed the deed; that it never was his 
intention to give said negro to Brazelton, or to give the ne- 
gro in such a way as that she could be taken from the de- 
fendant’s daughter and her children. 

The answer of Walter R. Webster to the complainant’s 
bill admits the identity and relationship of the parties; the 
death of Gustavus V. Brazelton, and that he is administra- 
tor of his estate, and had obtained leave, and was “proceed- 
ing to sell the negro, as charged ; that the claim was inter- 
posed and is pending, as complainant alleges; that the estate 
of said Brazelton cannot pay its debts, even with the negro 
girl; that said Brazelton brought said negro from Jackson 
county and had her in his possession twelve months or more, 
before the deed was made; that defendant drafted the deed 
at the request and in exact accordance with the instructions 
of said Brazelton ; that he did not see the deed executed and 
does not know what the said Hardy Howard’s intention, de- 
sign or purpose was, nor does he know what instructions said 
Howard gave Brazelton, as to the wording of said deed. 

Iu addition to the bill and answers, the following testimony 
was adduced on the trial of said case, to-wit. : 

Hartford Howard testified: That he witnessed the exe- 
cution of the deed of gift, writing Hardy Howard’s name, 
he making his mark; that, in making said deed, it was the 
avowed purpose of the said Hardy to give the negro to Mrs. 
Brazelton and her children, giving as a reason therefor that 
Brazelton was of dissipated habits ; that said Hardy object- 
ted to, and refused to sign, the deed of gift, in any manner 
that would place the negro girl, Ana, in or under the control 
of Brazelton; that Brazelton expressed himself satisfied 
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with the deed to his wife and children, and said he had as 
lief it was made to them as to herself; that when Brazel- 
ton brought the negro girl from Jackson to Floyd county, 
Hardy Howard refused to make a bill of sale for the negro 
to Brazelton, at which he became angry, but returned next 
day and said that he had consulted Webster, and would take 
the deed as Howard wished it. 

It was also proven, by the records of the Ordinary’s office, 
that, after the death of Brazelton, in August, 1854, Webster 
was appointed administrator of his estate, and in November, 
1854, had all the property inventoried appraised, except the 
girl, Ann, and that afterwards, on the 10th of July, 1856, 
a second appraisement of said estate was had which included 
the negro girl, Ann, alone, and that an order to sell her 
was passed ; the tax book showed that Webster gave in the 
negro girl to be taxed, as the agent of Mrs. Brazelton and 
as her property. 

It was also shown that Brazelton used and controlled the 
negro girl, from the time he brought her from Jackson to 
Floyd county up to the time of his death, and spake of 
selling her, and did try to sell her, and exercised the same 
acts of ownership over her that he did over his other ne- 
groes. 

The jury rendered a decree that the deed of gift be re 
formed, so as to convey the negro girl, Ann, to Melissa C. 
Brazelton, for her sole and separate use (free from the con- 
trol of her husband, and free from any liability on account 
of any contract which her then, or any future husband may 
make), during her life, and at her death, the negro girl, 
Ann, with her increase, shall go to the children of said Me- 
lissa, equally; and that the claim case be perpetually en- 
joined. 

Whereupon, counsel of Webster made a motion for a new 
trial of said case, on the following grounds, to-wit : 

1. Because the verdict of the jury was contrary to evi- 
dence. 

2. Because the verdict was contrary to law and evidence. 

3. Because the verdict of the jury was strongly and de- 
cidedly against the weight of evidence. 

4, Because the verdict of the jury was contrary to the 
charge of the Court in this: The Court charged the jury that 
in order to reform the deed it must be fully and satisfac- 
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torily proved that the parties to the deed, one and all, must 
have been mistaken as to its terms. 

5. Because the verdict of the jury is without evidence, 
there being no evidence whatever of the terms that were to 
be inserted in the deed. 

The presiding Judge refused the new trial, and that de- 
cision is the error complained of in this case. 


D. R. Mircuett & J. W. H. UNDERWOOD, for the plain- 
tiffs in error. 


T. W. ALEXANDER, for the defendant in error. 
By the Court.—LumMPKIN, J., delivering the opinion. 


Melissa C. Brazelton is the daughter of Hardy Howard 
and the widow of Gustavus V. Brazelton. Gustavus V. 
Brazelton is dead, and Walter R. Webster, who administered 
upon his estate, proposes to sell a negro woman, as the prop- 
erty of his intestate. Melissa C. Brazelton files her bill to 
prevent the sale, alleging that the deed of gift made by her 
father to her, and which, by operation of law, vested the 
property in her husband, was not drafted so as to speak the 
pure intention of the donor, and praying that it may be re- 
formed. 

Webster himself was the scrivener. The instrument con- 
veys the slave to Mrs. Brazelton and her heirs, and the writer 
supposed that it vested a separate estate in Mrs. Brazelton 
and her children. The proof, however, satisfactorily shows 
that it was the understanding and purpose of the parties to 
protect the property from the marital rights of the husband. 
It is apparent that this Mr. Webster, the draftsman, so 
thought, and this is inferrable, not only from the words of 
the paper—“‘to Mrs. Brazelton and her heirs”—but after 
the death of Brazelton he had no inventory made of this 
negro.. And that is not all. He gave her in to the Tax Re- 
ceiver as the agent of Mrs. Brazelton, and not as the admin- 
istrator of her husband. The two Howards, father and son, 
swear positively to the mistake, and all the circumstances 
corroborate their testimony. Upon the proofs submitted, the 
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jury decreed for the complainant. The Cireuit Judge re- 
fused to grant a new trial and, we think, rightfully. 


JUDGMENT.—Whiereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 


firmed. 
al 





SPEER vs. WILKINS e¢ al. 


“The condition of the above and foregoing obligation is such that, where- 
as the said Zadock Ford has this day taken possession of the money, 
notes, accounts, books, goods, and everything belonging to the late firm 
of Ford & Speer, and agrees to pay all the firm debts. Now should the 
said Zadock Ford pay all the demands, debts or claims against said 
firm, or cause it to be done, and save the said Hugh L. Speer harm- 
less, then this bond to be null and void, otherwise to remain in force 
and virtue.’’ 

Held, 1st. That this was a sale by Speer to Ford, and not an assignment 
in trust. And 2d. That being a sale, Speer was a speciality creditor 
only, and entitled to damages to the extent of the firm debts which he 
had paid. 


In Equity, in Heard Superior Court. Tried before Judge 
HaMMOND, at the March Term, 1860. 


Hugh L. Speer, as the administrator of the estate of Za- 
dock, filed a bill in equity in the Superior Court of Heard 
county, against the heirs and creditors of said deceased, for 
the purpose of marshalling the assets of said estate, and seek- 
ing direction as to the payment of the debts against the 
same. 

The complainant, amongst other things, alleged: that he 
and deceased were once partners in trade, doing business un- 
der the firm name and style of Ford & Speer, and that on 
the dissolution of said firm, the complainant turned over the 
entire assets of the same to the said deceased, under the fol- 
lowing agreement, executed and delivered by deceased to 
complainant to-wit : 

“Georgia, Heard county.—Know all men by these pres- 

VoL, XxXx1—20, 
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ents, that I, Zadock Ford, am held and firmly bound unto 
Hugh L. Speer, in the just and full sum of twelve thousand 
six hundred dollars, for the true payment of which I bind 
myself, my heirs, my executors and administrators, jointly 
and severally, firmly by these presents. Sealed with my 
seal and dated this the 22d of November, 1850. 

“The condition of the abeve and foregoing obligation is 
such, that, whereas the said Zadock Ford has this day taken 
possession of the money, notes, accounts, books and goods, 
and everything belonging to the late firm of Ford & Speer, 
and agrees to pay all the firm debts. Now, should the said 
Zadock Ford, well and truly pay all the demands, debts or 
claims against said firm, or cause it to be done, and save the 
said Hugh L. Speer harmless, then this bond to be null and 
void, otherwise, to remain in full force and virtue.” 

“ZADOCK FORD.” [1 s.] 

“Test: HrrAm McDona.p. 

The bill further alleged: that the bill is not sufficient to 
pay all the debts and liabilities against it; that the com- 
plainant holds individual notes given by deceased, amounting 
to $431 75, and that he, the complainant, had to pay the 
debts against the said firm of Ford & Speer, amounting to 
$1,500, and that he will have to pay other debts against 
said firm, amounting to at least the sum of $3,000. 

The complainant, among other things, prays: “That he 
may be decreed as holding the money, notes, accounts, 
books and goods, of the value of six thousand three hun- 
dred dollars, so taken possession of by said Ford, in his life- 
time, as trustee, as the own right and property of the 
complainant, and not in anywise subject to the payment of 
the debts and liabilities of the said deceased, and that the 
complainant may be directed and decreed to apply the part- 
nership effects of said Ford & Speer, to the partnership lia- 
bilities, befure the same, or any portion thereof, shall be ap- 
plied to the payment of the individual liabilities of said de- 
ceased.” 

On the trial of the case, in the Court below, the presiding 
Judge decided that the bond or obligation aforesaid, evi- 
deneed an absolute sale by Speer to Ford, of the money, notes, 
accounts, books and goods of the firm, and not a trust for 
the benefit of said Speer; and this decision is the error com- 
plained of in this case. 
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C. W. Masry and B. H. Bienay, for the plaintiff in 


error. 
* 


FEATHERSTONE & OLIVER, for the defendant in error. 
By the Court——LumPk1y, J., delivering the opinion. 


Hugh L. Speer and Zadock Ford were once partners in 
merchandize. Speer turned over to Ford, in the lifetime of 
Ford, everything belonging to the firm—money, books, notes, 
accounts, goods, ete—in consideration of which Ford agreed 
and obligated himself, by writing, under seal, to pay the 
debts of the concern, and to save Speer harmless. At the 
death of Ford a portion of these assets were still on hand 
and passed into the possession of his legal representative. 
Speer has paid a portion of the partnership debts, and the 
estate of Ford being insolvent, Speer insists that the firm 
debt, thus paid by him, have priority over the separate or 
individual debts of Ford, to the extent of the partnership 
assets which were on hand at the death of Ford. And this 
presents the only question in this case. 

It is admitted, and such is the law, that if the transfer 
from Speer to Ford constituted a sale, then Ford, as to the 
firm debt which he has paid, stands upon the same footing 
with the individual creditors of Ford. Was it a sale? It 
is in these words: 


“Georgia, Heard county.—Know all men by these pres- 
sents, that I, Zadock Ford, am held and firmly bound to 
Hugh L. Speer, in the just and full sum of twelve thousand 
six hundred dollars, for the true payment of which I bind 
myself, my heirs, executors and administrators, jointly and 
severally, firmly, by these presents. Sealed with my seal 
and dated this 22d November, 1850. 

“The condition of the above and foregoing obligation is 
such, that whereas the said Zadock Ford has this day taken 
possession of the money, notes, accounts, books and goods, 
and everything belonging to the late firm of Ford & Speer, 
and agrees to pay all the firm debts. Now, should the said 
Zadock Ford, well and truly pay all the demands, debts or 
claims against said firm, or cause it to be done, and save the 
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said Hugh L. Speer harmless, then this bond to be null and 
void, otherwise to remain in full force and virtue.” 
“ZADOCK FORD.”  [1. s.] 
“Test: Haram McDona.p.” 


It will be perceived that Ford acknowledges that he had 
taken possession of all the partnership assets, and agrees to 
pay all the debts. Here, then, are the essential elements of 
a contract. Ford not only agrees to pay “all the demands, 
debts and claims against the firm, or cause it to be done,” 
hut also “to save Hugh L. Speer harmless.” Suppose the 
debts had doubled the value of the assets, would not Ford 
have been bound to pay them? And, if less, would he not 
have been entitled to the overplus? 

But the controlling feature in constructing this instrument 
is this: It is not stipulated that debts are to be paid with the 
assets, but they are to be paid irrespective of them. Sup- 
pose Ford, in his lifetime, had been wasting these assets, 
could Speer have gone into equity and got relief by alleg- 
ing that, under this agreement, this fund was to have been 
applied to the firm debts, and asking a Receiver to be ap- 
pointed to take possession of the assets and applying them 
to that purpose? The bill would have been dismissed upon 
demurrer, for want of equity. The contract is not assign- 
ment in trust. It gives no lien upon these assets. 

If this be so, can this lien be set up after the death of 
Ford? If he has failed to pay the firm debts and save 
Speer harmless, as he undertook to do, his bond is broken, 
and Speer is entitled to his damages, the amount of which 
will be the firm debts he has paid. He isa specialty credi- 
tor to this extent, nothing more. 


J UDGMENT.-—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 
firmed. 
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THARP vs. ANDERSON. 


The defeadant, against the consent of the plaintiff, employed a negro 
man belonging to the plaintiff; to cut timber for him. While so en- 
gaged, the negro received an injury from the fall of a tree, from which 
the negro, after being returned to the plaintiff, died: 

Held, For this the defendant is liable, in trover, for the negro. 


Trover, in Heard Superior Court. Decision made by 
Judge HAMMoND, at the March Term, 1860. 


This was an action brought by the plaintiff against the 
defendant, to recover damages for the alleged conversion of 
a negro man slave named Jeff, of dark color, twenty years 
old, worth twelve hundred dollars, and worth, for hire, one 
hundred and fifty dollars per annum, 

The testimony on the trial disclosed the following state of 
facts, to-wit : 

In the month of July, 1858, the defendant applied to one 
Joshua F’, A. Tharp, who was at the time the superintendent 
of the business, plantation and hands of the plaintiff, to per- 
mit him, the defendant, to employ the negro boy Jeff (which 
was one of the hands belonging to the plaintiff, and then 
under the control of the said Joshua F. A. Tharp) to work 
for him, which application was refused ; that, notwithstanding 
such refusal, the defendant went on and employed said negro 
boy without the consent of the plaintiff, or of said superin- 
tendent, to cut logs, and that in cutting down a tree, it fell 
and lodged between two other trees, and could not fall to the 
ground until it was cut off from the stump; that the defend- 
ant sent said negro boy to cut the said tree from off the 
stump, in the doing of which the butt of the falling tree flew 
round and struck said negro, injuring him so that he died of 
the injury within twenty-four hours thereafter; that after 
being injured, the negro boy was immediately carried to the 
plaintiff” s house, and there he died ; that the boy, at the 
time he was injured, was worth fifteen hundred dollars, and 
was also worth, for hire, one hundred and fifty dollars per 
annum. The plaintiff then closed her testimony. 

When the plaintiff closed her testimony, counsel for the 
defendant moved the Court to dismiss said case, on the 
ground that the plaintiff had not made such a case, by the 
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proof, as entitled her to recover in the form of action adop- 
ted. 

The presiding Judge sustained the motion and dismissed 
the case, and this decision is the error complained of in this 
case. 


C. W. Masry, for the plaintiff in error. 
BiaHam & CrockEt, for the defendant in error. 
By the Court.—Lyon, J., delivering the oyjnion. 


The action of trover in this case was well brought. The 
defendant had wrongfully taken the negro, the property of 
plaintiff, and converted him to his use. For this trover 
lies. The redelivery of the negro to the plaintiff does not 
bar the action, but only goes in mitigation of damages: 
Butler, N. C., 44. So every unlawful taking, having the 
effect of altering the nature of the property, is a conversion: 
2 Ga. and case cited. Any use or disposition of a chattel, 
without the consent of the owner, and inconsistent with his 
right, is a conversion: 1 Bailey, 346. The same principle 
is recognized in Liptrot vs. Holmes; 1 Kelly, 391. Any 
number of authorities might be collected directly on the 
point, as we think the adjudication of the Court on the point 
must control the case. In Collins vs. Iyjons, 18 Ga., 648, 
the plaintiff sent his negro to mill, and, while there, the 
water-wheel got out of order. The negro, in assisting to 
raise the wheel, received a blow, by the lever falling, which 
caused his death. The defendant being present, it was held 
that he was liable in an action of trover. The defendant 
iu this cause, against the consent of the owner, put the ne- 
gro to his own use, and while so employed received an injury 
which caused his death. We hold that he is liable to the 
plaintiff thus occasioned in an action of trover. The non- 
suit granted must be set aside. 





JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in granting a 
non-suit and dismissing plaintiff’s action. 
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McKINNEY ef al., vs. BURNS e¢ al. 


Where a son-in-law executes a deed to his father-in-law, to a lot of land 
and at the same time releases a debt to him, provided he will convey the 
title in trust to the wife and children of the grantor, and to enable him 
to do so, equity will either enforce a specific performance of the agree- 
ment—it not being denied by the grantor— or decree a resulting trust 
to the land in favor of the grantor. 


In Equity, in Floyd Superior Court. Tried before Judge 
HAMMOND, at the July Term, 1860. 


This was a bill in equity, filed by Henry Burns and his 
wife, Cynthia Burns, formerly Cynthia McKinney, and their 
minor children, suing by the said Henry Burns, as their 
father and next friend, against John McKinney and Charles 
McKinney, administrators of Samuel McKinney, deceased. 

The bill alleges: That, in the year 1849, Henry Burns 
purchased and paid for, out of his own funds, the undivided ° 
half of lot of land number 96, in the fifth district of the 
fourth section of originally Cherokee, now Floyd county, ob- 
tained a deed for the same, went into the possession thereof, 
and has so remained, using and receiving the profits of the 
land up to the time of filing the bill; that, in the early part 
of the year 1850, being in need of money, he called on Sam- 
uel McKinney, his father-in-law, for the sum of $150 00, 
which the said Burns, in the year 1836, had deposited with 
the said Samuel McKinney, to aid in the purchase of, and 
payment for, a negro girl for the said Cynthia, the daughter 
of Samuel McKinney, and wife of said Burns, that the said 
Samuel McKinney agreed to pay the said sum of $150 00, 
provided Burns would make a deed to, and vest the title to 
said land in the said Samuel McKinney, so as to enable him 
to settle the same upon the said Cynthia and her children ; 
that said agreement was made and carried out by the said 
Burns making the deed to said Samuel McKinney, and said 
Samuel agreeing to make a conveyance of the land in trust 
for the wife and children of the said Burns; that there was 
no other cause or consideration, or inducement for the deed 
made by Burns to McKinney, except that herein before 
stated ; that said half lot of land is now, and was then, worth 
four hundred dollars in cash, and that the said Samuel Mc- 
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Kinney died on the 10th day of March, 1858, without ever 
having made a conveyance of said land in trust for the sole 
and separate use of the said Cynthia and her children, as he 
had agreed to do; that the said defendants obtained letters 
of administration on the estate of said Samuel McKinney, 
and also obtained leave to sell, and actually advertised said 
land for sale, and will sell the same on the first Tuesday in 
January, 1856, unless restrained by process from a Court of 
Chancery. 

The bill prays an injunction, restraining the defendants 
from selling the land; also a discovery of the facts charged; 
and, also, a specific performance of the agreement to convey 
the land in trust as set forth in the bill; and, also, for 
general relief. 

The answers admit all the charges and allegations in the 
bill, except the charge that Burns had deposited $150 00 
with Samuel McKinney in 1836, to aid in buying a negro 
girl for Mrs. Burns. This charge they ignore. The an- 
swers also aver a disbelief of the charge in the bill as to the 
agreement by Samuel McKinney, to convey said land in 
trust for the sole and separate use of Mrs. Burns and her 
children, and state that, according to the knowledge, informa- 
tion and belief of the defendants, the facts really were as 
follows ; That Burns, being in need of money, and his prop- 
erty about to be sold, applied to Samuel McKinney for aid, 
and that such aid was furnished, and that the deed from 
Burns to Samuel McKinney was taken to secure the said 
Samuel, and at the same time to secure a home for his daugh- 
ter, the said Cynthia, and her children; that Samuel Me- 
Kinney, no doubt, intended to convey said Jand in trust, as 
charged in the bill, and may have, and doubtless did, avow 
such a purpose in the presence and hearing of Burns, but that 
there was no stipulation or agreement to do so. 

In addition to the bill and answers, the following testimony 
was adduced upon the trial of the case, to-wit : 

Shadrach Farmer, testified: That he wrote and witnessed 
the deed from Henry Burns to Samuel McKinney for land 
in controversy ; that John McKinney, one of the defendants, 
was present, and told witness that his father, the said Samuel, 
wanted witness also to write a deed from the said Samuel to 
Mrs. Burns and her children, but this last deed was not 
written because Samuel McKinney was not present to exe- 
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cute it; there was no money paid or note given to Burns 
for his deed, and it was understood at the time that, in con- 
sideration of the deed from Burns, Samuel McKinney was 
to réexecute to Burns’ wife and children. 

Daniel Lowery testified: That he knew the land, and 
that it was worth in 1850, and at the time of trial, the sum 
of $400 00, and that John McKinney, one of the defendants, 
said that his father, Samuel McKinney, was to make a deed 
for the land to Burns’ wife and children. 

John J. Fisher testified: That John McKinney, one of 
the defendants, said both before and after the execution of 
the deed from Burns, that, in the arrangement, Samuel Mc- 
Kinney was to secure the land to Mrs. Burns and her chil- 
dren, and after the death of Samuel McKinney, the said John 
McKinney expressed regret that the arrangement was not 
completed. 

Theophilus Little testified ;: That Burns paid the first pur- 
chase-money for the land, for witness was his security for it ; 
that John McKinney has frequently told witness that Sam- 
uel McKinney was to secure the land to Burns’ wife and 
children, so that they should never be disturbed in its en- 
joyment, if Burns would make hima deed, and that he, 
Samuel, would pay off the fi. fas. against Burns, being about 
$150 00. 

George K. Smith testified: That he had several conver- 
sations with Samuel McKinney about the land in contro- 
versy ; that a short time before his death, Samuel McKinney 
called at his office, at Stone Mountain, to have a deed writ- 
ten, so as to secure the land to the wife and children of 
Burns, so that it could not be taken for Burns’ debts, and so 
that Mrs. Burns and her children would have a home safe ; 
that witness was to write the deed that day, and would have 
done so, but that Samuel McKinney went out, and when he 
returned was intoxicated. 

William Garrett testified: That he was present in Jan- 
uary, 1844, when Burns called on Samuel McKinney for 
some money that Burns had left with McKinney to aid in 
buying a negro girl; that McKinney told Burns he had bet- 
ter not take the money then, for fear of a fi. fa. which might 
interfere in some way; that Burns told him the fi. fa. was 
settled ; McKinney then said there was no chance to get the 
money then, as he had loaned it out; that, at another time, 
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witness was at Samuel McKinney’s house, and Burns being 
there also, said that he was not going away without his 
money, and that Burns and Charles McKinney were on their 
horses, and said they were going to try to get Burns’ money, 

The testimony being closed, the Court charged the jury; 

“That, if they believed from the testimony in this case, 
that Samuel McKinney used Burns’ money in the purchase 
of the land, notwithstanding there was no evidence of the 
trust in writing, still a trust resulted, and the complainants 
were entitled to recover.” 

Counsel for the defendant then requested the Court to 
charge the jury : 

“ That, if they believed from the facts in this case, that 
Burns did let Samuel McKinney have this money in 1836, 
the claim was barred after four years, and if more than that 
time had elapsed, and McKinney refused to pay the same, 
unless Burns would make the deed, and McKinney did pay 
it upon the receiving the title, then it was McKinney’s own 
money and a trust could not result.” The Court charged 
such to be the law, but added: “But, if McKinney did not 
see proper to take advantage of the statute, but recognized 
the debt, then the lapse of time would not operate to bar the 
claim, and complainants would still have a right to recover.” 

The jury returned a verdict for the complainants, that a 
resulting trust be declared and set up in Henry Burns, to 
the premises mentioned in the bill, and that the administra- 
tors of Samuel McKinney be enjoined from further efforts to 
sell said land, and that the defendants pay the costs of suit. 

Counsel for defendants then made a motion for a new trial 
of said case, on the following grounds: 

1. Because the Court erred in holding that, under the parol 
testimony in this case, a trust could be set up at all. 

2. Because the Court erred in holding that parol testimony 
was competent in this case to establish a trust, when the deed 
from Burns to McKinney contained no such terms or condi- 
tions, as are alleged to have been agreed on by the parties. 

3. Because the Court erred in charging as he did, and in 
adding to the request of defendant’s counsel, as before stated. 

4. Because the verdict is against law and evidence, and 
the weight of evidence. 

The Court refused the new trial, which is the error as- 
signed. 
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T. W. ALEXANDER, for the plaintiffs in error. 
J. W. H. UNDERWOOD, for the defendants in error. 
By the Cowrt.—LuMPKIN, J., delivering the opinion. 


Burns, in 1836, placed in the hands of McKinney, his 
father-in-law, $150 00, to purchase a negro to be settled 
upon Burns’ wife and children—the daughter and grand- 
children of McKinney. 

In 1849, Burns bought the one-half of a lot of land, and 
needing money, he called upon McKinney for the $150 00 
which he had never invested in a negro, as he promised to 
do. McKinney made some effort to raise the $150 00. He 
proposed to Burns that if he would make him a deed to the 
land which he, Burns, and his family, were living on, he 
could convey the same in trust to and for the separate use of 
Burns’ wife and children. And the deed to McKinney was 
executed, no money being paid by McKenny, or note given, 
or the payment of the purchase money secured in any other 
way. McKinney acknowledged this agreement to the day 
of his death, which occurred in 1855 ; and, having made sev- 
eral unsuccessful attempts to have a deed drawn in pursu- 
ance of his agreement—which he never denied or repudiated 
—died, léaving the title in this condition, and Burns and his 
family in possession of the lot of land, which they have oc- 
cupied ever since 1849, when it was bought and paid for by 
Burns. 

The administrators of McKinney have advertised the land 
for sale, and the bill in this case is filed to stop the sale and 
to have a conveyance executed, according to the agreement 
between McKinney and Burns, or a resulting trust declared 
in favor of Burns, and this the jury have decreed shall be 
done. 

It is contended that a parol trust to the land cannot be 
engrafted on the absolute deed from Burns to McKinney. 
There is no attempt to do this. The legal title was conveyed 
to McKinney merely to enable him to pass it over to Mrs. 
Burns and her Children. The deed is founded upon no con- 
sideration good or valuable. The title was conveyed to him 
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for a particular purpose. It operates as a power merely, 
Powers of attorney are frequently executed in this way, and 
any attempt to hold or appropriate the land under such 
power would constitute a fraud, against which equity would 
grant relief. 

And then, in the other aspect of the case, McKinney paid 
nothing for the land—Burns paid $150 00 for it—does not 
this constitute a resulting trust in favor of Burns? It jg 
said, this doctrine don’t apply where the grantor and he who 
pays the money are oneand the same person. This may be go, 
None of the authorities cited sustain this distinction. 

The justice of this case is with the finding of the jury, and 
we agree that it ought to stand. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 





HAMBRIGHT vs. STOVER. 


1. When the plaintiff does not vest his right to recover on,the ground 
that he is an innocent holder, and without notice, and the note is pay- 
able to bearer, and seeks a recovery on the merits of the contract, the 
defendant cannot inquire into the title for the single purpose of defeat- 
ing arecovery. 

2. A general warranty of unsoundness does not extend to future casual- 
ties of parturition. 


Complaint, in Floyd Superior Court. Tried before Judge 
HaAmMMonpD, at the July Term, 1860. 


This was an action brought by John Hambright, against 
Jeremiah Stover, to recover the amount due on a promissory 
note, of which the following is a copy: 
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“ CALHOUN, TENNESSEE, 25th September, 1854. 

“« By the twenty-fifth day of December next, I promise to 
pay J. A. Stover, surviving partner of Chambers & Stover, 
or bearer, the sum of seven hundred dollars, for value re- 
ceived. JEREMIAH STOVER.” 


To this action the defendant pleaded the general issue; and 
that the note sued on was without consideration ; and that if 
there was any consideration for the note, the same was a ne- 

ro girl by the name of Ann, which was never delivered to 
the defendant as was agreed to be done, and that the negro 
was unsound, and so defectively formed in the womb, as that 
she could not give birth to children, and that in giving birth 
to a child she died, before she was even delivered to defend- 
ant. 

On the trial of the case the plaintiff introduced in evidence 
the note sued on, and closed. 

The defendant introduced in evidence a bill of sale from 
J. A. Stover, surviving partner of Chambers & Stover, to 
the defendant for a negro woman named Ann, about thirty- 
six years old, warranted to be “sensible and healthy.” The 
bill of sale was dated 25th of September, 1854, and recited 
that the purchase-price was seven hundred dollars. 

The defendant also proved that J. A. Stover was a son of 
the defendant; that J. A. Stover was one of the firm of 
Chambers & Stover; that Chambers died first, and left the 
said J. A. Stover surviving; that after the death of Cham- 
bers, the survivor sold a negro woman to defendant, for 
which the note sued on was given; that the note was found 
among the papers of J. A. Stover, after his death; that the 
bill of sale was given for the negro; that at the time 
of the sale the negro was pregnant, and was left at Mrs. 
Brittains, she being a midwife, to be attended to and nursed 
during her confinement; that she was attended by Mrs. Brit- 
tain during her confinement ; that Mrs. Brittain el attended 
the negro two or three times before, and that her labor was 
severe, and the children were either born dead or died a few 
minutes after birth; that on the occasion of her last confine- 
ment, which was a protracted one, she died, and her child 
was taken from her after she died ; that it was the opinion of 
Mrs. Brittain, that there was some defect in the womb of the 
negro; that a post mortem examination of the negro woman 











302 SUPREME COURT OF GEORGIA. 


Hambright vs. Stover. 








—_—, 





was made by two physicians, and that the child was found 
to be outside the womb, and among its bowels of its mother, 

The plaintiff proved in rebuttal: That when the defend. 
ant’s agent came to make the trade for him, said agent dj- 
rected that the negro woman, owing to the fact that she was 
far advanced in pregnancy, should be placed in the care of 
some careful nurse, at the expense of the defendant, and that 
such was the defendant’s request, as stated by the agent. 

The plaintiff also proved by the physician that was called 
to see the negro woman, in her last sickness, and also by an- 
other physician who aided in the post mortem examination, 
that in the opinion of said physicians the negro woman failed 
to give birth to the child on account of the unusually large 
size of the child; that the negro died from laceration of the 
womb, which may occur in cases of a sound, as well as ina 
diseased womb ; that upon a close examination of the negro’s 
womb after death, it was found to be sound and healthy ; 
that the negro died on the 7th or 8th of November, 1854, 

After the argument of the case, and after the presiding 
Judge had charged the jury, the defendant’s counsel asked 
the Court to charge the jury : 

‘‘That if they believed the plaintiff in this case was not 
the bona fide owner of the note sued on, fur a valuable con- 
sideration, but got it surreptitiously and without authority, 
from among the papers of J. A. Stover, deceased, they would 
be authorized to find for the defendant,” which the Court 
charged to be the law, and counsel for the plaintiff excepted. 
The jury found for defendant. 

Counsel for the plaintiff then moved for a new trial in said 
case on the grounds: 

1. Because the Court erred in charging the jury as re- 
quested by defendant’s counsel, as hereinbefore set forth, 

2. Because the jury found contrary to law and evidence, 
Upon hearing the motion the Court refused the new trial, 
and this decision is the error®alleged in said case. 


T. W. ALEXANDER, for the plaintiff in error. 


UnpErwoop & SMITH, contra. 
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By the Cowrt.—Lyon, J., delivering the opinion. 


The charge of the Court was erroneous, 

There was no evidence that the plaintiff got the papers 
surreptitiously, nor anything before the Court to show that 
the plaintiff was not the legal holder. 

The plaintiff did not seek to recover as an innocent holder 
of the paper, and without notice of the defendant’s defense, 
or the equities subsisting between the maker and _payees. 
On the contrary, he came into Court claiming title to the 

aper as administrator of the payee, and was driven from 
that title by the objection of the defendant, and then placed 
his right to recover on the merits of the contract—the note 
being payable to bearer—and in that position it was im- 
material to the defendant to inquire into this title to the 
note. And here we might rest the case, as a new trial must 
be granted on that ground. But as the other point—that 
the verdict was contrary to law and evidence—is made and 
insisted upon, we have felt it our duty to pass on that also. 

The defense was, that the negro woman, the consideration 
of this note, was unsound. ‘The woman was pregnant at the 
time of the sale,and died subsequently from a laceration of 
the womb, and an inability to give birth to the child, on ac- 
count of its unusual size, which sometimes happen, say the 
physicians who treated the negro, in healthy as well as un- 
healthy women. ‘The laceration, which was the immediate 
cause of the death, took place at the time and in the effort 
to expell the offspring. The womb as well as the general 
health of the woman was otherwise healthy. We do not 
think this was any evidence of unsoundness of the negro at 
the time of the sale. A warranty of soundness does not 
extend to the subsequent casualties of parturition. And as 
this was the only evidence of unsoundness, the verdict was 
contrary to the law and the evidence. A new trial must be 
granted. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
reversed, upon the ground that the Court erred in not grant- 
ing the new trial on the following grounds: 

1. For error: in charging the jury that if they should 
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believe the plaintiff is not a bona fide owner of the note for 
a valuable consideration, but got it surreptitiously and with- 
out authority from the papers of J. A. Stover, deceased, they 
would be authorized to find for the defendant. 

2. Because the verdict was contrary to law and evidence, 





LAUB ei al., vs. BURNETT eé al. 


1, An order in Chancery was had, authorizing the husband and trustee to 
sell certain real estate, belonging to the separate estate of the wife. 
The wife afterwards becoming opposed to the sale, defendant advised 
her to file a bill to enjoin the husband from such sale and consented to 
act as her trustee, or prochiem ami, in that proceeding, and counsel 
was employed to file such bill. The defendant subsequently bought the 
property from the husband, and paid him the money, and, being about 
to dispossess the wife, etc., she applied for and obtained an injunction, 
restraining him from disturbing her possession, etc. On the coming 
in of the answer of defendant, admitting these facts, the injunction was 
dissolved : 

Held, That this was error—the injunction ought to have been retained, 

2. One cannot, by his answer, charge and discharge himself. 

3. New matter, not in response to the allegations in the bill, cannot be 
considered in an application to dissolve an injunction, especially when 
such new matter is immaterial. 


In Equity, in Floyd Superior Court. Decided by Judge 
Hawnmonp, at Chambers, on the 22d of May, 1860. 


Maria Laub exhibited her bill in equity, in Floyd Su- 
perior Court, against George P. Burnett and another, in 
which she alleged : 

That she was the wife of Andrew M. Laub, and that her 
maiden name was Maria Norbuck; that, at the time of her 
intermarriage with the said Andrew M. Laub, she had, and 
was possessed in her own right, and as her sole and separate 
estate, the sum of one thousand dollars in money; that, on 
the 30th of January, 1851, when the complainant and her 
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said husband determined to settle in the city of Rome, and 
desiring to have said money invested in some permanent 
property, complainant, by petition to the Hon. John H. 
Lumpkin, then Judge of the Cherokee Circuit, and ex officio 
Chancellor, obtained an order from the said Chancellor, ap- 
pointing the said Andrew M. Laub, her trustee, and authoriz- 
ing him to invest said money in the purchase of a part of lot 
number 3, Etowah division, of the city of Rome, twenty-three 
feet fronting on Broad street, and extending back one hundred 
and thirty-two feet; the same being the place on which the 
said Andrew M. Laub then resided and transacted business ; 
that pursuant to said order, the said trustee did purchase 
said town lot, and with the income and proceeds of the same 
did, by virtue of another order of the same Chancellor, pur- 
chase the west-half of city lots numbers 4 and 21, in the 
Etowah division of the city of Rome, lying thirty-two feet 
front, and running back to Court street, to which city lots 
deeds were duly executed to said Andrew M. Laub, as trus- 
tee for the complainant, conveying to said Andrew M. Laub 
the said city lots in trust for the use and benefit of the com- 
plainant and her then, and future children by the said An- 
drew M. Laub, free from the debts, liabilities and contracts 
of the said Andrew M. Laub, then in existence, or that 
might thereafter exist; that the said city of Rome was rap- 
idly improving in wealth and population, and that said city 
lots, from their central location in said city, were then, and 
would probably continue to be, valuable; that for a year or 
more prior to the filing of the bill, the said Andrew M. Laub 
was dissipated and indolent, doing nothing for the support 
of his family, and leaving the same to be done by the com- 
plainant, which she succeeded in doing, partly by the labor 
of her own hands, and partly by the sale of furniture and 
wares, belonging solely to her; that the said Andrew M. 
Laub had never given bond and security for the faithful per- 
formance of said trust; that, for some months immediately 
anterior to the filing of the bill, the said Andrew M. Laub 
had been threatening to sell and dispose of said city lots, 
declaring that when he sold them and got the money in his 
pocket, the complainant and her children might go to hell ; 
that George P. Burnett, being fully aware of all the facts 
set forth in the bill, advised complainant to file a bill in 
equity against the said Andrew M. Laub, and obtain an in- 
Vou, xxx1—21, 
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junction, restraining the said Andrew M. Laub from selline 
said city lots, as he had repeatedly threatened to do; that 
pursuant to the advice of the said Burnet, the complainant 
actually employed counsel to file such bill, but before the 
same was finished, the said Burnett bought said city lots 
from the said Andrew M. Laub, for one thousand or twelve 
hundred dollars, or some other small and inconsiderable sum; 
that said Burnett bought the said city lots with a knowledge 
of all the facts aforesaid, and with a knowledge of said trus- 
tee’s habits and threats aforesaid, and after he, the said 
Burnett, had deceitfully advised complainant to obtain an in- 
junction, restraining such sale; that said Laub sold said city 
lots to said Burnett without authority, and against the wishes 
and repeated remonstrances of the complainant, of all which 
the said Burnett had full notice before he purchased said 
lots; that, since said sale of said lots to Burnett, Laub has 
gone to parts unknown to complainant, taking the proceeds 
of the sale with him, and leaving complainant and five chil- 
dren (four of whom are females and unable to support them- 
selves) in a destitute condition; that the said Burnett has 
taken violent possession of one of said lots, and rented the 
house on the same to William Morris, and is receiving and 
appropriating to his own use, the rents and profits of the 
sanie, and also threatens to dispossess complainant of the 
other lots; that said Burnett bought said lots from said Laub 
with a knowledge that Laub was largely insolvent and that 
he was a gambler, and otherwise dissipated, and that he in- 
tended to waste the proceeds of the same; that complainant 
believed the said Burnet urged complainant to file said bill 
against Laub in order to induce him under resentment to 
sell said Burnett said lots at less than their value; that said 
Burnett has a claim against said trust estate for about three 
hundred dollars, for which complainant ig willing that said 
city lots should be bound. 

The bill prays that the sale from Laub to Burnett may be 
set aside; that Laub may be removed from the office of trus- 
tee of said property; that Burnett may be enjoined from 
selling said lots or dispossessing the complainant, and that 
the rent due by Morris may be paid to complainant’s trustee; 
that the bill may be answered, and such other relief meas- 
ured out to complainant as her case demands. 
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The injunction prayed for in the bill was issued on the 30th 
of April, 1860. 

The defendant, George P. Burnett, filed his answer to the 
pill, alleging : 

That, according to report, complainant and Andrew M. 
Laub were never married ; that the settlement in trust, made 
jn 1851, as alleged in the bill, defendant was informed and 
believed, was made to evade the payment of debts, which 
the said Laub intended to contract in buying cotton, and 
that the complainant never had any property of her own ; 
that, according to the bill, the whole of the thousand dollars 
belonging to complainant, was invested in the purchase of 
the city lot first described in the bill, which city lot has been 
occupied by complaiuant’s family from the time of its pur- 
chase, and that consequently there was no income of said 
trust estate to be invested in the purchase of the other lots 
mentioned in the bill; that Andrew M. Laub, at one time, 
claimed three negroes and personal property, worth one 
thousand dollars, as trust property under the settlement men- 
tioned in the bill, which claim was untrue and fraudulent ; 
that one of said negroes was sold by the said Laub for one 
thousand dollars, which money, defendant is informed and 
believes, complainant got possession of; that defendant had 
a debt of three hundred dollars against the trust estate, 
which the trustee had promised to pay out of the proceeds of 
the sale of the negro aforesaid, but excused himself from 
complying with said promise, by charging that complainant 
had stolen the money from him, which the defendant believes 
was true, or, at least, that the trustee and the complainant 
disposed of the money by collusion with each other, to avoid 
the payment of defendant’s debts; the defendant admits that 
said Laub had been trying to sell said lots, and that he may 
have made use of many improper expressions relative to the 
proceeds ; that said trustee had, on the 26th of December, 
1857, obtained an order of the Chancellor of trusts to sell 
said city lots, and defendant bought the same from Laub, by 
virtue of the authority to sell, conferred by said order; the 
defendant insists that he gave the full value of the lots; the 
defendant admits that, whilst the said Laub was trying to 
sell the lots, he did advise complainant to file a bill to enjoin 
the sale, and to remove him from the office of trustee, but 
he gave such advice because complainant proposed to have 
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defendant appointed trustee, which he desired in order to 
secure his debt aforesaid ; that complainant did employ coun- 
sel to file such bill, but afterwards abandoned it; defendant 
did propose and still proposes that, if complainant will pay 
his debt aforesaid, and also repay the purchase-money, paid 
by defendant to Laub for the city lots, defendant will recon- 
vey the lots to complainant ; defendant denies that he took 
violent possession of one of the houses, but says he applied 
to complainant for the key, and she said it was lost, where- 
upon defendant obtained a key that fitted the lock, and opened 
the door and took possession; defendant has made no at- 
tempt or threats to oust complainant from the other lots, but 
has told her to look around for another home, and that he 
would give her time to do so. 

The defendant sets up in his answer, that complainant and 
her family are a nuisance to the city of Rome, and charges 
them with a great deal of improper conduct, which is not 
responsive to the bill, and has nothing to do with the case 
made by the bill. 

Upon the coming in of the answer, the defendant’s solici- 
tors moved to dissolve the injunction, on theground that the 
facts and circumstances, upon which the equity of the bill 
was based, were denied by the answer. 

The Judge sustained the motion and dissolved the injune- 
tion, and this decision is the error assigned in this case. 


D. S. Printup & H. A. Gartre ct, for the plaintiff 


in error. 
UNDERWOOD & SMITH, contra. 


By the Court.—Lyon, J., delivering the opinion. 


1. The defendant admits by his answer, that notwithstand- 
ing the order the 26th of December, 1859, authorizing the 
husband of complainant to sell the trust property, that the 
complainant was opposed to the sale by him. That he had 
advised her to file a bill to enjoin him from such sale; that 
he had consented to act for her as her trustee or next friend, 
in that proceeding, and that counsel had been employed for 
that purpose, after all of which he bought the property. Such 
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a sale and purchase cannot stand, and the injunction was 
improperly dissolved. 

That part of his answer, in which he sets up her with- 
drawing or abandonment of those proceedings, and subse- 

uent assent to the sale, is not in reponse to the allegations 
in the bilf, but is new matter and in avoidance of the equities 
of the bill, and must be supported on the trial by proof. 

2. One cannot, by his answer, charge himself and then, by 
new matter, discharge himself: More vs. Ferrell, 1 Kelly. 

3. That the settlement of this property to the separate 
use of the wife was not bona fide, but to defraud creditors, 
is also not in response, and if it was, that fact could not avail 
the defendant, for he is not a creditor of the husband without 
notice of this settlement, and on the faith of the property 
being his, nor a bona fide purchaser without notice. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
reversed, upon the ground that the Court erred in dissolving 
the injunction. 





BEGGARLY vs. CRAFT. 


1, Where the damages are excessive, resulting probably from the fact 
that the whole law of the case has not been presented so full to the 
jury as it should have been, a new trial will be ordered. 

2. Where unchastity is imputed to a female, evidence of actual prostitu- 
tion, two months after the speaking of the words, is not admissible. 


Complaint, in Fulton Superior Court. Tried before Judge 
BULL, at the April Term, 1860. 


This was an action brought by Josephine F. Craft, through 
her father and next friend, George W. Craft, against Clark 
Beggarly, to recover damages whieh the plaintiff alleged that 
she had sustained in consequence of the falsely and mali- 
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ciously speaking by the defendant of the plaintiff, the follow- 
ing words, to-wit: “She is a girl of bad character; she is a 
whore; I believe her to be a whore; she keeps the same kind 
of company that such women keep.” 

The action was brought in the short form, and the petition 
conformed to the form prescribed in the statute, Without in- 
nuendo or colloquium. 

The defendant pleaded that, if he ever spoke the words as 
charged, he did so in an effort to have the plaintiff removed 
from the house in which she then resided, and which was in 
the immediate neighborhood of the house in which defendant 
and his family resided ; that he had been informed that plain- 
tiff’s conduct had been such as to indicate a want of chastity, 
and that her character for chastity was not good ; that her 
associations were not good, and her house was a place of re- 
sort at late and unusual hours of the night for men; and 
that, in August, 1857, she had carnal connection and sexual 
intercouse with one F. M. Cranford, who was not her hus- 
band. 

It appeared from the evidence adduced on the trial, that 
the defendant, in the spring of 1857, and prior to the com- 
mencement of the action, applied to the owner of the house 
in which plaintiff and her father lived, and also to the agent 
of such owner who rented the house to plaintiff’s father, to 
have them removed from said house, which was in close prox- 
imity to the house in which the defendant with his wife and 
one child resided ; that defendant seemed to be in an angry 
mood, and a violent passion, when he made the application 
and complaint, and was very abusive of the plaintiff; that, 
on that occasion, the defendant said he believed the whole 
family to be whores, and the plaintiff a damned whore, and 
he could prove it; that the whole object of defendant seemed 
to be to get them away from the house in which they then 
lived, so near to his family. 

There was some conflict in the testimony as to the general 
character of the plaintiff, both in Milledgeville, where she 
once lived, and in Atlanta, where she then lived. Some of 
the witnesses testified that she was lightly spoken of, and 
that common rumor gave her the character of a bold, fast, 
imprudent, forward and suspicious girl; that she was often 
seen on the streets and public walks of Milledgeville, unat- 
tended, at times when virtuous ladies usually go attended ; 
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that her general deportment indicated but little self-restraint 
or self-respect ; that she seemed to have been loosely raised, 
and to be under little, or no family or parental restraint ; 
that her general bearing and carriage were unbecoming a 
chaste, pure minded girl, and tended to invite the advances 
of young men; that she was seen to pass about the passenger 
depot in Atlanta as late as 9 or 10 o’clock at night, in com- 
pany with a negro woman, known by the name of Lucy Dean, 
who was at the time hired to her father ; that the character 
of the negro woman for virtue was notoriously bad ; that, on 
one occasion, the negro woman and the plaintiff were passing 
through the depot and stopped near the ladies’ saloon, when 
the negro woman left plaintiff by herself and went off up to 
the far end of the depot to where some young men were stand- 
ing; that one of the young men returned with the negro to 
where the plaintiff was, and the three went off down the road 
in the direction of the house in which plaintiff lived ; that 
this occurred in the Spring of 1857, and between 9 and 10 
o’clock at night; that, on another occasion, in June, 1857, a 
gentleman called at the house of plaintiff’s father, when 
plaintiff rose up from her seat and embraced him affection- 
ately, and when she discovered who it was, she relaxed her 
embraces and asked to be forgiven, as he was not the man 
she was looking for, that she was looking for a gentleman 
from the Washington Hall. 

Other witnesses testified: That they had known the plain- 
tiff for some time, and that her character for virtue was good, 
and her associations reputable, and that until this suit was 
instituted, they had never heard anything against her char- 
acter ; that some of the witnesses had lived very near to her 
father, and had an opportunity of seeing her often, and that 
her general reputation was that of a chaste and virtuous ~ 
girl. 
‘ Pending the trial, counsel for defendant proposed to read 
the answers of F. M. Cranford to interrogatories taken out 
in said case, which answers as follows, to-wit: 

“T do know of one person who had sexual intercourse with 
plaintiff in the months of August and September of 1857, in 
Atlanta, Georgia, and within about ten feet of the defen- 
dant’s lot, and on the lot whereon the plaintiff lived, and that 
person was the witness; I am fully satisfied that plaintiff re- 
ceived other company for improper purposes during the time 
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that I was visiting her, from what she told me, and I regard. 
ed her as a prostitute, and ready to receive men at all times 
for improper purposes, as my first proposition was made for 
her meeting me, through a negro woman she had hired, and 
the plaintiff accepted the proposition and met me through an 
agreement of that kind for the purposes already stated.” 

These answers were objected to by counsel for plaintiff, 
on the ground that they detailed occurrences happening after 
the suit was instituted, and after the speaking of the slander- 
ous words by the defendant, which objection was sustained 
by the Court and the evidence repelled, and defendant ex- 
cepted. 

The presiding Judge charged the jury, amongst other 
things : 

“That the words declared on were actionable per se, and 
upon proof that the same were spoken by the defendant, of 
and concerning the plaintiff, the plaintiff was prima facie en- 
titled to recover, as upon proof of the speaking of words, 
actionable in themselves, (as the words charged in this case 
are,) the law presumes malice, and no special damage need 
be proven.” To which charge defendant excepted. 

The jury returned a verdict for the plaintiff “ for four 
thousand two hundred and fifty dollars, with cost of suit.” 

Counsel for the defendant moved for a new trial of said 
case, on the following grounds: 

1. Because the Court erred in deciding and holding that 
the defendant could not justify, in said case, by proving any 
specific act of sexual intercourse by the plaintiff, but that 
evidence of general bad character for virtue and chastity were 
alone admissible for that purpose. 

2. Because the Court erred in ruling out the answers and 
testimony of I’. M. Cranford, as aforesaid. 

3. Because the Court erred in charging the jury as herein 
before set forth. 

4, Because the verdict was without evidence, strongly 
against the weight of evidence, and contrary to law. 

5. Because the damages found by the jury were excessive. 

The Court overruled the motion, and refused the new trial, 
and defendant excepted. 

Counsel for defendant then moved to arrest the judgment 
in said case, on the following grounds: 

Ist. Because it is apparent on the face of plaintiff’s dec- 
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laration, that no legal cause for action is set forth therein 
against the defendant. 

2. Because the words charged to have been spoken by 
defendant impute no crime to the plaintiff, and no special 
damage is averred to have been suffered by her on account of 
the speaking thereof. 

The Court overruled the motion and refused to arrest the 
judgment ; and these decisions, refusing the new trial and to 
arrest the judgment, constitute the errors complained of in 


this case. 
BLECKLEY, for the plaintiff in error. 
G. B. Hayaoop, for the defendant in error. 
By the Court.—LuMPKIN, J., delivering the opinion. 


After much reflection upon this case, and an earnest effort 
to arrest its further agitation, we are forced to the conclusion 
that the damages found by the jury are excessive, and that 
on that account the verdict and judgment ought not to stand. 
There are circumstances, independently of the peeuniary con- 
dition of the defendant, which, in our judgment, ought to 
mitigate the finding of the jury. 

It is true, we cannot hold the defendant excusable for 
uttering the defamatory words which he did, and in the in- 
temperate language employed by him. Still, if the jury be- 
lieved that he was actuated alone from a desire to protect 
his family from an unworthy neighbor, and from no malice 
toward the plaintiff, it should have weighed much with them 
in the assessment of dfmages. And can any one read the 
evidence and doubt that this was the motive which influenced 
the defendant? No other cause is assigned or insinuated. 
And to whom were the words spoken ? To Mr. W. H. Harvel, 
who rented the lot to the Craft family, and to Mr. 8. J. 
Shackelford, his agent. He complained to them of these 
people, and insisted upon their removal ; and both Shackel- 
ford and Harvel testify that the whole object of Beggarly 
seemed to be to get them away. ‘To show conclusively the 
motive that prompted the defendant, and at the same time 
the earnestness and strength of his convictions, he said in 
the violence of his passion, that if Harvel and Shackelford 
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did not remove the Crafts, they were as bad as they were, 
We grant that such words are wholly unjustifiable ; still they 
indicate anything but the slimy tongue of a slanderer, 

And then it is altogether worthy of remark, that to no 
other human being did the defendant ever repeat this charge, 
The words were spoken in a strictly business transaction— 
though in a most indecorous and intemperate manner. The 
law, if it cannot forgive, always looks with indulgence upon 
such communications. 

This view of the case did not have its due weight. It was 
not as permanently presented by the Court as it should have 
been. His Honor was right in holding that the words spoken 
being actionable in themselves, upon proof of their being 
spoken, the law would infer malice; and that the plaintiff 
was entitled to recover, without alleging or proving any 
special damage. 

But the same witnesses, be it born in mind—Harvel and 
Shackelford—who proved the speaking of the words, testify 
also to the occasion on which, and the circumstances under 
which, they were spoken. Here, then, the antidote, to some 
extent, accompanied the poison, and both in the eye of the 
law and of reason, should have been taken into the account. 

The plaintiff came from Milledgeville to Atlanta, at the 
age of fifteen. And while there is respectable testimony in 
the record, from persons who lived near her in Milledgeville, 
and with whose families she associated at home and in the 
Sunday school, that they, the witnesses, never saw anything 
improper in her conduct or heard anything disreputable to 
her character, there is contradictory evidence upon this point. 
A number of persons, mostly young men, speak of her as a 
bold, fast and forward girl of doubtful or suspicious charac- 
ter, and inviting in her deportment, to the advances of young 
men. And while they impute to her no act of prostitution, 
they say her general reputation and conduct were not very 
good—rude and unbecoming a respectable young girl. 

And then, after coming to Atlanta, there are facts sworn 
to, which corroborate the impressions she made in Milledge- 
ville. She was seen about the depot at unseasonable hours, 
in company with a negro woman hired by her father, by the 
name of Lucy, of notoriously infamous character. At one 
time, between nine and ten o’clock at night, this woman left 
the plaintiff and approaching to where a group of young men 











yw 
. 


= @® I 


te, et ee | 








ATLANTA, AUGUST TERM, 1860. 315 
Beggarly vs. Craft. 








were standing, conversed with them, when one of the com- 
pany joined the girl and when the two and the negro walked 
off together. 

It is quite certain that the defendant either heard or 
saw things which alarmed his fears and justified him, as he 
supposed, in denouncing this young woman as unfitting to 
reside so near his family. He may have judged her too 
harshly. The proof did not justify his accusation. Under 
all the circumstances, it may have been right in compelling 
him to answer in damages, but the verdict cannot be justified 
by the facts of the case. 

If parents will permit their daughters to grow up without 
restraint—to play the wanton in the streets and public places 
of the city—even if they escape actual pollution, they are 
not entitled to the same compensation as should be awarded 
to the modest maiden, who, should ever an impure thought 
intrude itself, would crimson her cheek with a burning blush, 
though alone in the solitude of her chamber, and concealed 
from mortal eye by the deep shades of midnight. This 
would be to confound all distinction between the pure and 
the impure. 

Slander verdicts, however enormous, cannot preserve the 
reputation of our daughters, if we suffer them to grow up 
without domestic restraint; nor will the Founder of families 
hold such parents guiltless. Governments may enact salu- 
tary laws, the ministry may thunder weekly from their 
pulpits the lessons of the law, Courts may execute judgment 
in righteousness, but, unless family discipline be enforced, 
all other efforts will be in vain, to save the rising generation 
from ruin and wretchedness, and the land from destruction. 
Where, amongst us, aie the representatives of the women— 
ay, and the men, too, of the olden time? And yet, to these 
hot-house plants, with all their immaturity of body and mind, 
are soon to be committed the destinies of this mighty na- 
tion! Who does not tremble in view of this fact ? 

We repeat, then, had the breath of slander never whis- 
pered a reproach against the name of the plaintiff—were she 
chaste as Diana—unsullied as the snow-drift—were her 
thoughts as pure as those of the Pilgrim devotee while im- 
printing a kiss upon his favorite saint—the damages would 
have been too large, especially considering that the defend- 
ant was unable, by reason of his poverty, to give security on 











316 SUPREME COURT OF GEORGIA. 
Beggarly vs. Craft. 








the appeal in this case, or to prosecute this writ of error to 
this Court. 

We think the Court was right in rejecting the plea and 
proof of actual prostitution, two months after the words were 
spoken. Whether offered in order to draw the inference, 
that, if the plaintiff was actually unchaste in August, she 
was probably not free from the taint of pollution in June, or 
to diminish the damages on account of the degradation to 
which the witness swore she subsequently 3 yielded, we hold, 
it would be dangerous in the extreme to allow such proof, 
The charge made was well calculated to stimulate assaults 
upon the ‘virtue of a young woman, however innocent she 
might be in her deportment, and then it would become the 
interest of the defendant to conspire to bring about the re- 
sult which he imputed. No authority is produced i in support 
of this attempt, and policy forbids the allowance of such 
testimony. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in not grant- 
ing a new trial in this case, on the ground that the damages 
found by the jury were excessive. 
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LEMON vs. WRIGHT. 


1. A father sent a slave to his son, by ‘a little boy,’’ the child of that 
son, in the year 1837, calling no witnesses to the gift, and using no 
words, at the time, creating a trust, or placing any limitations or con- 
ditions upon the gift. The son received the slave, treated her as his 
own, and paid taxes for her as such, and she was generally known as 
his property; was seized in execution and sold for his debts, but per- 
mitted by the purchaser to return to his possession, that he might have 
an opportunity of redeeming her: 

Held, That in a suit against this son, for the slave, by a vendee of the 
purchaser at sheriff’s sale, the testimony of defendant’s father, (then 
eighty-five years of age,) taken after a lapse of more than twenty years, 
that the gift, in 1837, was to the wife and children of defendant, and 
not to himself, is insufficient to bar a recovery by plaintiff. 

2. A parol gift, as above described, cannot, by deed of the donor, made 
in September, 1839, by procurement by the son, be so qualified as to 
vest the property in the son as trustee for his wife and children, in 
prejudice of the rights of a creditor to whom the son became indebted 
in 1838, who commenced suit for the recovery of his debt, in July, 
1839, and recovered judgment in January, 1840; nor in prejudice of 
the rights of a purchaser of said slave, at sheriff’s sale, under that 
judgment, as against such creditor or purchaser the deed is a nullity. 

8. A, at the request of B and his wife, purchased certain slaves in the 
year 1841, and placed them in the possession of B, promising to convey 
said slaves in such manner as to secure them to the wife and children 
of B, whenever he should be reimbursed the purchase-money and 
interest. In 1853, not having been reimbursed to any extent, A con- 
veyed two of said slaves to B, in trust for his wife and children, and 
one to a daughter of B. At the same time A took one of the slaves 
home with him, leaving one undisposed of in B's possession, as before. 
In 1859 A made a demand of B for that one, and, on refusal, com- 
menced this action of trover for that slave : 

Held, First, that the taking home of two of the slaves by A, in 1353, was 
no reimbursement under the original agreement, unless he so expressly 
stipulated at the time of taking them, and did not bar his right of 
action. Secondly, that, even if reimbursed, A was entitled, at law, 
to recover the slave, tothe end that he might convey and deliver her 
in accordance with his original promise. 

Trover, in Spalding Superior Court. Tried before Judge 

CABANISS, at the May Term, 1860. 


This was an action brought by Abel A. Lemon against 
Charles W. C. Wright, to recover damages for the alleged 
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conversion of a negro girl slave named Ann, and her infant 
child, Jack. 

The action was commenced on the 26th of April, 1859, 

The defendant pleaded the general issue, and statute of 
limitations. 

On the trial of the case the following state of facts was de- 
veloped by the testimony, to-wit: 

In the year 1836 or 1837, Joseph Wright sent a negro 

irl, by the name of Mary, to the house of his son, Charles 
W. C. Wright, by his little son, intending, at the time, that 
said negro should go as a gift to the wife and children of said 
Charles W. C. Wright, but there was no proof of the declara- 
tion of that intention when the negro was sent. The negro 
remained in defendant’s possession, and was controlled and 
used by him, until the 19th of September, 1839, when Joseph 
Wright executed the following deed, to-wit: 

“Georgia, Butts county—Know all men by these pre- 
sents, that I, Joseph Wright, of the county and State afore- 
said, have this day, and do hereby, for and in consideration 
of the natural love and affection which I have toward my 
daughter-in-law, Elizabeth L. Wright, the wife of my son, 
Charles W. C. Wright, of the county of Jasper and State 
aforesaid, and her children, by the said Charles, a certain 
negro woman slave by the name of Mary, aged twenty-five 
years, and a negro girl slave (child of said Mary) about three 
years old, by the name of Sarah, to hold said negro slaves 
unto the said Elizabeth L. Wright and to the heirs of her 
body, by the said Charles, forever, together with all the in- 
crease of said negro woman and child. And I do hereby 
appoint my son, the said Charles W. C. Wright, the trustee 
to take charge of and protect the said woman and child, 
Mary and Sarah, and their issue, for the use of the said 
Elizabeth L. Wright, and the use of the heirs of her body, 
by the said Charles, to whom alone they belong, against all 
other persons whatsoever. In witness whereof I, the said 
Joseph Wright, have hereunto set my hand and affixed my 
seal, this 19th day of September, 1839. 

“JOSEPH WRIGHT, [sEAt.] 

“In presence of— 

“B. H. Spencer, and B. H. Darpey, J. 1. c.” 

This deed was recorded in the Clerk’s office of Jasper Su- 
perior Court, the 2d day of October, 1839. 
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On the 7th day of April, 1840, the negro woman, Mary, 
and her child, Sarah, and also another child of hers, by the 
name of Harriet, were sold at sheriff’s sale, by the sheriff 
of Jasper county, Georgia, under a fi. fa., from the Inferior 
Court of Jasper county, in favor of Anthony Dyer, assignee, 
against Charles W. C. Wright and Samuel A. Flournoy, 
makers, and Thomas H. B. Rivers, endorser, upon a judg- 
ment obtained in said Inferior Court, in an action commen- 
ced on the 2d day of July, 1839, on a note given the 8th of 
January, 1838. The fi. fa. was dated the 4th of January, 
1840. 

When the negroes were offered for sale by the sheriff, the 
defendant, Charles W. C. Wright, procured Joshua Hill, 
Esq., to announce to the by-standers that the title to the 
negroes, Mary, Sarah and Harriet, was not in said Charles, 
and said Hill, at the instance of said Charles, also read the 
deed from Joseph Wright, before stated. This announce- 
ment had the effect to prevent competition in bidding for the 
property. 

Thomas H. B. Rivers bid off the negroes at five hundred 
dollars. 

There was some conflict in the testimony, as to the value 
of the negroes, some testifying that Sarah and Harriet were 
sound, healthy negroes, worth, at the time of the trial, 
and some years before, $800 or $900 each, whilst others 
testified that they were unsound, diseased, and worth but 
little. 

Before, and at the time of the sheriff’s sale, the defendant, 
Wright, was going amongst his wife’s relatives and friends, 
endeavoring to get some of them to bid off the negroes, and 
give him a chance to redeem them, and then have them set- 
tled on his wife and children. 

Rivers Jet the defendant take the negroes home after the 
sale, in order to give him a chance to see if some of his 
friends could not be induced to pay the money and still give 
him an opportunity to redeem them. 

The plaintiff being persuaded to do so by his mother, and 
by his sister, Mrs. Wright, and by the defendant himself, 
(who promised that if the plaintiff would buy the negroes 
from Rivers, he would redeem them in a short time, at a fair 
price,) bought the negroes from Rivers on the 4th of May, 
1841, at the sum of eight hundred dollars, which he paid in 
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money that was at a discount, and the whole eight hundred 
dollars less the discount, which was ten per cent., was credi- 
ted upon the fi. fa. against Wright, Flournoy and Rivers, 

The negroes still remained in possession of the defendant, 
until some time in the year 1849, when the plaintiff transferred 
his title from Rivers to one Addison A. W ooten, the negro 
woman, Mary, then having five children, to-wit : Sarah, Har- 
riet, Ann, (the negro in dispute) Caroline and Jane, 

The negroes still remained in the possession of the defend- 
ant until the 24th of December, 1851, when Wooten re-con- 
veyed said negroes to the said plaintiff together with a negro 
boy child named Henry, born after the transfer from plaintiff 
to Wooten. This conveyance was executed in the presence 
of the defendant who was an attesting witness to the deed, 

In the year 1852, the plaintiff took Sarah and Harriet 
home with him. 

On the 9th of March, 1853, the plaintiff executed a deed 
of gift conveying Mary and her child, Henry, to his sister, 
Mrs, Elizabeth L. Wright, wife of the defendant, for her 
sole and separate use, and to the heirs of her body forever, 
appointing the defendant trustee to carry out the purposes 
of the deed. 

On the same day the plaintiff also executed a deed of gift 
conveying to his neice, Martha Caroline Wright, the negro 
girl, Caroline, and her increase. 

A short time before this suit was brought plaintiff demand- 
ed the negroes in dispute, and defendant refused to give 
them up. 

The negro girl, Ann, and her child, were shown to be worth 
$1,500, and for hire, $50 per annum. 

There was some conflict in the testimony as to the value 
of Sarah and Harriet at the time plaintiff took them home, 
several witnesses testifying that they were sound, and worth 
$800 or $900 each, and others testified that they were un- 
sound and comparatively worthless. 

During the trial the plaintiff proposed to prove the value 
of the negroes given by him to Mrs. Wright and her daugh- 
ter, Miss Martha Caroline Wright, which, being objected to 
by defendant’s counsel, was repelled by the Court, and plain- 
tiff excepted. 

When Addison A. Wooten was offered as a witness for 
defendant, counsel for plaintiff objected to his testifying, on 
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the ground that he was the husband of one of the daughters 
of Mrs. Wright, by the defendant, and was incompetent, 
although he had released his interest in the property ; which 
objection was overruled and the witness allowed to testify, 
to which the plaintiff excepted. 

The jury returned a verdict for the defendant. 

Whereupon, counsel for the plaintiff moved for a new trial 
on the following grounds: 

1. Because the Court erred in refusing to let counsel for 
the plaintiff prove the value of the slaves given by plaintiff 
to Mrs. Wright and her daughter. 

2. Because the Court erred in permitting the witness, 
Addison A, Wooten, to testify in said case. 

3. Because the Court erred in refusing to charge the jury, 
that if the negroes went into the possession of the defendant, 
under a parol gift to his wife and children, of which Rivers 
had no notice, and Rivers gave the defendant credit on the 
faith of said negroes, then the gift was void as against said 
Rivers. 

4. Because the Court failed to charge the jury, that if 
the trust deed, made by Joseph Wright, was made to hinder, 
delay or defraud creditors, it was void as against such cred- 
itors, the Court not being requested so to charge, but the 
question being argued before the jury. 

5. Because the jury found contrary to law and evidence. 

6. Because the whole, and every part of the Judge’s charge 
was contrary to law and unwarranted by the evidence, which 
charge is as follows, to-wit: 

“When Rivers purchased the negroes which were sold as 
defendant’s property, at sheriff’s sale, he purchased the 
title which the defendant had and no more. If the defend- 
ant had a good title, the purchaser got a good title. If the 
defendant had no title, the purchaser got none. If Joseph 
Wright sent the negroes, Mary and Sarah, to the wife of 
defendant, unexplained, and without imposing any condi- 
tions or restrictions upon the gift, the law presumes it to be 
an absolute gift to her, and the title to the negroes vested 
absolutely in her, and in her husband, by virtue of his 
marital rights, but he had the right to impose upon the gift 
of the negroes whatsoever conditions and restrictions he saw 
proper; and if he gave them to the wife and children of the 
defendant, such gift vested no title to the negroes in the 

VoL, XxxI—22, 
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defendant. If the terms of that gift were afterwards re- 
duced to writing, and if, by the deed, the negroes were given 
to Elizabeth L. Wright and the heirs of her body, by Charles 
W.C. Wright, the defendant, that was a gift to a specified 
and designated class of persons, and was not obnoxious to 
the objection of being an attempt to create an estate tail, in 
the heirs generally, of the body of Elizabeth L. Wright; 
and not being an estate tail, it was equivalent to a gift to 
Elizabeth L. Wright and her children, by Charles W. ©. 
Wright, and, as such, no title vested in the defendant further 
than to hold the negroes in trust for his wife and children ; 
and if the defendant had shown such to be the title which 
he held to the negroes, they were the property of his wife 
and children, and not his property; and when they were 
sold by the sheriff, as his property, the purchaser obtained 
no title which was sufficient to hold the negroes against the 
paramount outstanding title of the defendant, as trustee for 
his wife and children, if he had succeeded in showing such 
title for them. Defendant also relies upon an agreement by 
the plaintiff when he purchased the negroes from Rivers, the 
purchaser at sheriff’s sale, to hold them for the benefit of 
his wife and children, upon being reimbursed the amount 
which he advanced to Rivers for them. If such was his 
agreement, he was bound by it, and if he had been reim- 
bursed, was not entitled to recover the negroes sued for ; and if 
he had not been reimbursed, he was entitled to recover them, 
if the defendant had a good title to the negroes when they 
were sold by the sheriffas his property. If the defendant 
had no such title at that time, Rivers conveyed no title to 
the plaintiff which would entitle him to recover; and whether 
the negroes, Harriet and Sarah, were taken by the plaintiff 
in satisfaction and payment of the amount which he ad- 
vanced to Rivers, was a question for the jury the determine 
according to the proof. 

The presiding Judge overruled the motion and refused the 
new trial, and this decision is the error alleged in this case. 


Doyau & CAMPBELL, for the plaintiff in error. 


ALFORD, Beck & ATKINS, for the defendant in error. 
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By the Cowt.—J ENKINS, J., delivering the opinion. 


The evidence shows that the plaintiff in error (who was 
also the plaintiff below) derived title to the mother of the 
slave, the subject of this suit, from the defendant. The 
mother, Mary, and two elder children, were seized in the 
year 1840, under execution, by the sheriff of Jasper county, 
as the property of the defendant, sold, and purchased by one 
Rivers, the assignee of the execution. Rivers agreed with 
the defendant, to allow him or any friend of his, to redeem 
the slaves thus sold, and permitted them to remain in de- 
fendant’s possession. At the pressing solicitation of defend- 
ant and his wife, (plaintiff’s sister,) plaintiff purchased them 
of Rivers, still leaving open to defendant the privilege of re- 
deeming them for the benefit of his wife and children, and 
suffering them to remain in defendant’s possession. This 
purchase by plaintiff was in 1841, and the price paid, eight 
hundred dollars. The girl, Anna, now sued for, has been 
born since. Mary and her children had been in defendant’s 
possession, he expressing acts of ownership over them, since 
1836 or 1837, and paying taxes for them, and generally con- 
sidered the owner. During this interval the debt for the 
satisfaction of which they were sold, was contracted. This 
was plaintiffs title The defendant pleaded the general 
issue and the statute of limitations. The latter plea seems 
to have been abandoned, and indeed it would be strange if it 
were insisted upon, under the evidence. 

Under the general issue, defendant has set up two sepa- 
rate and distinct lines of defense—the one referring to mat- 
ters anterior to the sheriff’s sale, at which Rivers, the 
vendor of plaintiff, purchased, denying that plaintiff ever 
had title; and the other, depending upon transactions subse- 
quent to that sale—admitting that plaintiff acquired title, 
but subject to a conditional defeasance, which, he says, has 
become absolute. 

It becomes necessary to consider each of these defenses.. 
The first rests upon the fact that the woman, Mary, never 
was the property of defendant, but came to his possession 
by virtue of a gift from the father of defendant, to defend- 
ant’s wife and children. This is sought to be established by 
Joseph Wright, the father. He testifies that the woman, 
Mary, was his property, and that about the year 1836 or 
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1837, she went from his possession to that of defendant, in 
trust, asa gift to his wife and children, and not to him 
defendant. He further says: “I parted with the title to 
said negro verbally, when first sent to defendant’s house.” 
Subsequently he says: “ Defendant’s son, a little boy, came 
after her, and I sent her, asa gift, to defendant’s wife and 
children.” This, then, was the time and the occasion when 
he parted with the title; and the only representative of the 
other party to the gift, present at its consummation, was 
this little boy, a mere messenger, the servant of defendant, 
sent to fetch her. By this juvenile messenger she passed to 
the possession of defendant, who afterwards used and con- 
trolled her (as other witnesses testify) as his own, and as his, 
paid taxes for her. All outward, visible signs, indicated to 
the world that she was his absolute property. There was no 
witness to the gift. The donor, himself, testifies to no words 
used by him, constituting a trust in defendant. It doth not 
appear whether the gift was of a life-estate to defendant’s 
wife, with remainder to her children, or to herself and her 
children then in life, as tenants in common. All is vague 
and uncertain, except the delivery, which was to the defend- 
ant. So the matter rested, to the entire satisfaction of all 
parties, until 1839, two or three years after, when Anthony 
Dyer had sued defendant for a debt of several thousand 
dollars, and shortly before the rendition of judgment, which, 
when rendered, would bind the whole of defendant’s prop- 
erty. The defendant then drew a deed, purporting to bea 
conveyance of the slave, Mary, and a child of Mary, (doubt- 
less born after the verbal gift) to the defendant, in trust for 
his wife and children. This deed, which is mainly relied 
upon on this branch of the case, to defeat plaintiff’s title, 
bears date 19th September, 1839, and the judgment under 
which Mary and two children were afterwards sold, bears 
date in January, 1840. Counsel for defendant in error 
bestowed much argument upon this deed, and read many 
authorities to show that it was a valid conveyance to the 
wife and children, in trust, he taking no interest under it 
either by its terms, or by operation of law, in virtue of his 
marital rights. We deem it unnecessary to enter upon that 
investigation, believing the deed to be dehors the case. At 
the time of its execution, the pretended donor, as appears 
by his own testimony, was without title, and, therefore, could 














ATLANTA, AUGUST TERM, 1860. 325 





Lemon vs. Wright. 








convey none. He swears that he “parted with the title to 
said negro when first sent,” which was in 1836 or 1837. If 
he then parted with the title, somebody then acquired it. 
This branch of the defense must depend upon the verbal 
gift. Serutinizing the testimony touching that gift, we are 
constrained to hold, that it passed title to the defendant, to 
whom the delivery (which is the only part of the res geste 
that is clear wird unequivocal) was made. To allow the 
donor, by his testimony, after an interval of twenty-two or 
three years, when he had attained the age of fore-score and 
five years, to engraft upon a parol gift, trusts, not declared 
at the time, so far as the evidence discloses, and never heard 
of until the danger became imminent that creditors, who 
doubtless trusted the defendant upon the strength of his 
visible property, would be to establish a most dangerous 
precedent—to invite men in failing circumstances to fraudu- 
lent devices—in prejudice of the rights of bona fide creditors. 
The defendant, himself, who has “been the active agent in 
shaping the curious history of this property, during more 
than a quarter of a century, and who perfectly understood 
the character of the parol gift, knew and felt, that i¢ would 
be an unsafe reliance to wrest the property from the grasp 
of creditors, and therefore resorted to the expedient of pro- 
curing a written deed from his aged father. 

Our conclusion from the evidence is, that the title to 
Mary rested in the defendant when she went into bis posses- 
sion; that Rivers acquired a title to her and the two chil- 
dren sold with her, by purchase at sheriff's sale ; and that 
the plaintiff acquired title in them by purchase from Rivers. 
This brings us to the consideration of the second branch of 
the defense. It is contended that, at the time of plaintiff's 
purchase, he agreed, whenever he should be reimbursed the 
price paid, with the interest thereon, to make some convey- 
ance of the property for the benefit of the wife and children 
of defendant, and this is not denied. All this occurred in 
the year 1841. I leave out of view the conveyance to Wooten, 
and his reconveyance to plaintiff, both having been, by com- 
mon consent, and nobody attaching any consequence to them, 
in the conduct of the case. 

Defendant maintains that plaintiff has been reimbursed 
his outlay, and the interest upon it; yet he does not pretend 
that one dollar in money has been paid to plaintiff. These 
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are the facts relied upon to show that plaintiff has been 
reimbursed. From the year 1841, when plaintiff purchased, 
until 1853—a period of twelve years—these slaves were 
permitted to remain in defendant’s possession, plaintiff deriv- 
ing no benefit from them, his outlay accumulating interest, 
and no part of it velsuiesaai. The question occurs here, 
how long, under this agreement, was he to remain unreim- 
bursed and dispossessed of the property ? The ready answer 
would be, not beyond a reasonable time—for it would bea 
most convenient and desirable arrangement to the defendant 
to postpone him indefinitely. Then, was twelve years a 
reasonable time? ‘This question will scarcely admit.of a 
negative answer. At the expiration of the reasonable time, 
what was his legal right ?. To demand and recover the price 
paid, and interest upon it; or, in default of that, to termin- 
ate the defendant’s possession, and reduce the property to his 
own possession. 

In 1853, failing to procure payment, he conveyed, in 
trust, for the benetit of his sister, defendant’s wife, two of 
the slaves ; and to her daughter, Caroline, one of them. He 
took home with him two of them—no one disputing his right 
to do all this. But he leaves one of them, Anna, undisposed 
of by gift, and unreclaimed by himself—leaves her , as they 
had all been, for twelve years. 

Thus things remain until 1859—six years longer—when 
plaintiff makes of defendant a demand for Anna, the subject 
of this suit, which is met by a refusal to deliver her, and this 
suit is instituted. 

Defendant insists, first, that at the time plaintiff conveyed 
some of those dlewus to his wife and child, in 1853, he re- 
ceived the two whom he took home, as a satisfaction of his 
claim for reimbursement, but the record contains no evidence 
that he did so. 

He then insists that they were, in value, a full reimburse- 
ment of his outlay and interest, and that he can claim no 
more. Evidence has been offered on both sides to show the 
value of these slaves, and the witnesses estimate their value 
very differently. But, in our opinion, this is no defense 
against the legal title of plaintiff—certainly none in a Court 
of law. If resistance can be successfully made under these 
circumstances, to plaintiff’s title, it may not be by this de- 
fendant, nor in the forum from which this case comes to us. 
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If reimbursement of the price he paid for the negroes, with 
interest accrued, was by his agreement to separate a defeas- 
ance of his title, then, in a Court of law, a party setting 
up such a defeasance must prove payment, or tender of the 
money, or the explicit acceptance, by the plaintiff, of some 
value in lieu of it. None of these have been proven. 

Again: This is not strictly a defeasanse. Plaintiff’s agree- 
ment was, not that upon the payment of the money the 
negroes should become the property of defendant, who now 
resists his title, but that, upon such payment, he would, by 
some proper conveyance, secure the property to defendant’s 
wife and children. Even had he accepted the two as full 
reimbursement, he would be entitled to demand and recover 
the remainder from defendant, to the end that he might con- 
vey and deliver them in compliance with his agreement. We 
are clear that if, under the facts of this case, any rights can 
be asserted against plaintiff’s title, they are mere equities, 
and cannot be set up as a defense to this action at law. 

On the trial the jury found for the defendant, and the 
plaintiff moved for a new trial on several grounds, viz: That 
the Court erred in overruling his objection to the competency 
of Wooten as a witness—in refusing to allow plaintiff to 
prove the value of the slaves given by plaintiff to defendant’s 
wife, and to one of their children, in 1853—and in the charge 
to the jury—and that the verdict was contrary to law and 
evidence. The Court overruled the motion, and error is 
assigned upon the grounds of that motion. 

We have not sufficient data to determine the competency 
of Wooten as a witness. He was doubtless incompetent, 
without a relinquishment of his interest. It seems he did 
relinquish, but his relinquishment is not in the record, and 
without a view of it, we will not attempt to adjudicate its 
sufficiency, ‘The pertinency of the evidence, showing the 
value of the slaves conveyed by plaintiff, in 1853, is not 
apparent to us, and we cannot, therefore, see that the Court 
erred in rejecting it, The errors imputed to the Court and 
jury, appertain to the merits of the case, and it will be 
sufficiently apparent, from the view we have taken of the 
case, that there was error in the charge and the verdict, and 
in what the error consisted, without more minute examina~ 
tion of the several grounds taken in the bill of exceptions, 
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JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, and a new trial be granted, on the ground that the 
verdict of the jury was contrary to law, and strongly and 
decidedly against the weight of evidence. ‘ 





CONE vs. FORCE. 


The presumption of law is against the freedom of negroes, held in ser- 
vitude ; and if the plaintiff, in a possessory warrant, make a prima 
facie case of rightful possession of negroes, it is not competent to the 
Magistrate’s Court, before whom such warrant may have been returned 
for trial, to hear evidence of and to adjudicate the freedom of such 
negroes. 


Certiorari, in Floyd Superior Court. Decided by Judge 
HammonpD, at the July Term, 1860. 


On the 24th of January, 1850, Gilbert Cone made an affi- 
davit befure one James P. Perkins, a Justice of the Peace: 
* That, on the 19th of January, 1860, a certain negro woman, 
named Sarah, and her three children, Lydia, Rose and Jenny, 
having been recently in the legally and peaceably acquired 
possession of the said Cone, weéie taken and carried away 
from his said possession, without his consent, by fraud, vio- 
aones seduction, GE Cined means, having disappeared without 
his consent, and, as the said Cone believed and knew, had 
been taken possession of, and carried away and harbored by 
Charles O. Force, under some pretended claim and without 
lawful warrant or authority, and that the said Cone bona fide 
claimed the right to the posesssion of said negroes,” 

Upon this affidavit a warrant issued, and the said Force 
was arrested, and said negroes seized and brought before 
James P, Perkins and Duncan M. McCurry, Justices of the 
Peace, for a hearing. 

On the trial of the matters involved in the said warrant, 








ed 


he 
id 


—- ee OD RQ 





ATLANTA, AUGUST TERM, 1860. 329 





Cone vs. Force. 








the plaintiff proved that the negroes were in his possession 
just before the defendant obtained the possession of them, 
and that the plaintiff was exercising acts of ownership over 
the negroes; that he had paid taxes on them for three or 
four years. 

The defendant then proved that George 8. Black had seen 
a small negro girl in the possession of Mrs. Cone, which was 
said to be the ehild of a certain white woman, but not know- 
ing the woman mentioned in the warrant, the witness could 
not say whether she was the one or not. 

The defendant also introduced Alvin Dean, to prove that 
the negroes were free, according to what the said Gilbert 
Cone had said. 

Counsel for Cone objected to the testimony of Black and 
Dean both, but the Justices overruled the objection and ad- 
mitted the testimony. 

The defendant then offered in evidence an order of the 
Superior Court of Floyd county, passed on the 19th of Jan- 
uary, 1860, appointing Charles O. Force guardian of the 
said negro, Sarah, and her children, which order was granted 
upon the petition of Messrs. Underwood & Smith, attorneys 
for the said Sarah. 

Counsel for Cone objected to this testimony, but the ob- 
jection was overruled and the testimony admitted. 

The testimony having closed, the Justices ordered and ad- 
judged that the negroes named in the warrant, be given to, 
and remain in the possession of, the said Charles O. Force, 
he giving bond in the sum of six thousand dollars, in terms 
of the statute in such case made and provided, 

The plaintiff, Cone, then applied for and obtained a cer 
liorar?, Teeth said Justices to certify and send up the pro- 
ceedings in said case to the Superior Court, that the errors 
alleged might be corrected, 

The Justices answered the foregoing facts, and upon the 
hearing, the presiding Judge dismissed the certiorart, and 
that decision is the error now complained of, 


PrintvpP, for the plaintiff in error, 
‘\ 


SHROPSHIRE, by T. W, ALEXANDER, for the defendant in 
error, 
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By the Court.—JENKINS, J., delivering the opinion, 


This case was instituted by possessory warrant, sued out 
by the plaintiff in error, against the defendant and certain 
negroes, under the Act of 1821. On return of the w arrant, 
and trial of the right of possession, plaintiff made a prima 
facie case, entitling him to have the negroes restored to his 
possession. Defendant offered in evidence of the freedom of 
said negroes, and of a proceeding before the Superior Court 
of Floyd county, wherein he, defendant, was appointed their 
guardian. ‘To this evidence, plaintiff objected, but the Court 
overruled the objection and admitted the evidence. Plain- 
tiff excepted. 

The Magistrate’s Court ordered the negroes into the cus- 
tody of the defendant, recognizing their freedom and his 
guardianship. Plaintiff excepted. 

The Superior Court of Floyd county, having acquired ju- 
risdiction of the cause, by certiorari, affirmed the decisions 
of the Magistrate’s Court, and dismissed the certiorari. 
Plaintiff excepted, and the decision of the Superior Court is 
now under review. We hold that the Court below erred in 
sustaining the decision of the Magistrate’s Court, on the ob- 
jection to the admissibility of evidence of the freedom of 
said negroes, and its judgment, recognizing their freedom. 

It was not competent for the Magistrate’s Court to enter- 
tain and adjudicate the question of the freedom of said ne- 
groes in this proceeding. The General Assembly has for- 
mally and distinctly provided, both the proceeding by which, 
and the forum in which, the status of negroes held in slavery, 
but claiming to be free, shall be investigated and determined : 
Cobb’s Digest, 1007 and 1011. When held in servitude, 
and before their freedom shall have been established in the 
form, and by the forum thus designated, the presumption of 
law is against their freedom. 

The plaintiff made, as already remarked, a prima facie 
ease. The defendant offered no proof, to show how he ac- 
quired possession. This, the right of possession—not title— 
not the social status—was the legitimate subject of inqury. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
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versed, upon the ground that the Court erred in refusing to 
correct by final judgment on the certiorari, the following 
errors of the Court of original jurisdiction: First. In ad- 
mitting on the trial of a possessory warrant for retaining 
possession of negroes evidence of their freedom. Second. In 
adjudicating the question of freedom or slavery under this 
proceeding. Third. In refusing to order said slaves into the 
possession of the plaintiff in the warrant. 





GOGGANS vs. MONROE. 


1. On the trial of an action for malicious prosecution, (arson being the 
criminal charge,) it was not error in the Court to permit the defendant 
to prove that the plaintiff had threatened to destroy the house, for the 
burning of which plaintiff had been prosecuted, without first proving 
that defendant had been informed of such before he commenced the 
prosecution. 

2. Defendant’s counsel on the trial, having argued to the jury that plain- 
tiff’s character was bad, it was error in the Court to refuse to charge, 
on request, that the law presumes the character of a party to be good 
until the contrary is proven. 

. In an action on the case for malicious prosecution, where there is evi- 
dence of express malice—an alibi proven by the plaintiff—evidence 
that the prosecutor had been informed, before he commenced the 
criminal prosecution, that proof of the alibi existed—an actual arrest 
of plaintiff and restraint of his personal liberty—a bill preferred charg- 
ing him with a felony, and a return of ‘‘no bill and malicious prose- 
cution’’—a verdict for defendant is contrary to law and evidence, and 
it is error in the Court to refuse a new trial. 


co 


Case, in Haralson Superior Court. Tried before Judge 
HAMMonpD, at the April Term, 1860. 


This was an action brought by Andrew J. Goggans against 
Duncan Monroe, to recover damages, which the plaintiff al- 
leged he had sustained, by reason of a malicious prosecution 











332 SUPREME COURT OF GEORGIA. 


LS 





Goggans vs. Monroe. 





for the offense of arson, instituted against him by the de- 
fendant. 

The testimony adduced on the trial of the case in the 
Court below developed the following facts, to-wit: 

The plaintiff was arrested under a warrant issued by a 
Justice of the Peace, at the instance and upon the affidavit 
of the defendant, and was recognized to appear at Paulding 
Superior Court, to answer for the offense of arson. 

At the January term, 1849, of Paulding Superior Court, 
a bill of indictment for the olfenae of arson was preferred 
before the Grand Jury, at the instance of the defendant, as 
prosecutor, against the plaintiff, which indictment was re- 
turned by the Grand Jury, “no bill and a malicious prose- 
cution.” 

The presiding Judge of said Paulding Superior Court then 
passed an order discharging and acquitting the plaintiff of 
and from said offense of arson and giving him copy bill. 

Jeremiah Thompson was a Justice of the Peace, and was 
called upon to sit on the committing Court, when the plain- 
tiff was arrested for the offense of ‘burning a school house, 
then in Paulding county, but defendant objected to T homp- 
son sitting upon the case, saying at the time, that he, the 
defendant, intended to convict the plaintiff of burning the 
school house, right or wrong; the defendant, also, on the 
day of the trial before the Justices, objected to giving the 
plaintiff any more time to procure witnesses in his behalf. 

Qa the night that the school house was burnt, the plaintiff 
was at home, and up until between midnight and day, and 
then went to bed and was in bed next morning. 

This fact was sworn to by three or four witnesses who 
stayed all night at his house, and the defendant was told of 
this fact before he preferred the bill of indictment. 

The defendant proved that plaintiff was a subscriber to a 
school in Paulding county, and the persons interested in the 
schoo] met for the purpose of electing trustees; the name of 
the plaintiff, who had assisted in building the school house, 
was stricken from the school articles, and the other persons 
would not let him vote for trustees, and said: that, on ac- 
count of some difficulties between the plaintiffs children and 
others, the year before, he, the plaintiff, should not send to 
the school; whereupon the plaintiff said: that one-ninth 
part of the school house belonged to him, and if he was not 
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suffered to send to school, he would destroy it; and the 
house was destroyed. 

Plaintiff’s counsel objected to this testimony, unless the 
defendant’s counsel would undertake to show, that a knowl- 
edge of these threats to destroy the school house was 
brought home to defendant before he prosecuted plaintiff, 
but the Court overruled the objection, and plaintiff excepted. 

Defendant also introduced the answers of George Goggans 
to interrogatories taken out in the case, to prove that, on 
the day after the school house was burnt, plaintiff said he 
was glad of it, and pulled from his pocket a box of matches, 
and said that he had obtained them for that purpose ; but the 
witness, in the same answer, proves that the plaintiff was at 
home on that night, and in answer to two other sets of inter- 
rogatories, one before, and the other after, he testified about 
the box of matches, he swore that he did not testify about 
the matches, and that defendant had offered him a gun worth 
twenty-five dollars, to swear in his favor in the case, and 
that he was with the plaintiff on the night the school house 
was burnt until three o’clock in the morning. 

In the argument before the jury, the defendant’s counsel 
insisted that the plaintiff’s character was bad, whereupon 
counsel for the plaintiff requested the Court to charge the 
jury that his character was presumed to be good in the ab- 
sence of testimony to the contrary. 

The jury returned a verdict in favor of the defendant. 

Counsel for the plaintiff moved for a new trial of said case, 
on the following grounds, to-wit: 

1, Because the Court erred in admitting in evidence the 
threat of the plaintiff to burn the school house, to show 
probable cause for the prosecution, there being no evidence 
that the defendant knew of that threat. 

2. Because the Court erred in not charging, as requested 
by plaintiff’s counsel, that the law presumed the plaintiff to 
be of good character until the contrary was shown by proof, 

3. Because the jury found contrary to the evidence. 

4. Because the jury found contrary to law and the weight 
of evidence. 

The presiding Judge refused the new trial, and the writ 
of error in this case brings that decision up for review, and 
asks a reversal of the same. 
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W. W. & H. F. Merre.t, by GLenn, for the plaintiff 


in error. 


No appearance for the defendant in error. 
By the Court—JENKINS, J., delivering the opinion. 


Was the Court below right in refusing the plaintiff a new 
trial? 

1. We find no error in the admission by the Court of evi- 
dence of a threat made by plaintiff, to destroy the school 
house, which, after the threat, was really burned, even though 
knowledge of that threat was not brought ees to defendant 
before he commenced the prosecution. It was an important 
fact in the case, which might have come defendant’s knowl- 
edge before he commenced the prosecution, though not so 
proven. It was a fact, tending to show probable cause, 
though its effect was certainly weakened, in that view, by 
defendant’s failure to prove at what time he acquired knowl- 
edge of the fact. It was, moreover, a circumstance desery- 
ing consideration of the jury, in determining the important 
question, whether plaintiff did burn the school house, and 
was, we think, properly submitted to them. 

2. Defendant’s counsel having argued that plaintiff’s char- 
acter was bad, and this argument being likely to prejudice 
his case before the jury, he was entitled to the legal pre- 
sumption that, in the absence of evidence proving the con- 
trary, his character was good ; and it was error in the Court 
to refuse to charge, on request, that the law did so presume. 

3. On the trial, the plaintiff proved an alibi, by three or 
four unimpeached witnesses, and further, that defendant was 
informed of the existence of such proof before he commenced 
the prosecution. Defendant declared his intention to com- 
mit plaintiff, right or wrong—caused him to be arrested, 
thereby restraining his personal liberty—on the preliminary 
examination, objected to plaintiff having time to procure ad- 
ditional evidence, and finally, caused a bill, charging plain- 
tiff with arson, to be preferred before the Grand Jury. That 
body, under an ex parte investigation, returned, “ No bill, 
and a malicious prosecution.” We are decidedly “of opinion, 
in view of all the evidence, that there was an absence of 
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probable cause, malice on the part of the prosecutor, and 
damage to the plaintiff in error. If so, then the verdict was 
contrary to law and evidence, and the Court erred in not 
granting a new trial. ; 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, and a new trial ordered, on the ground that the ver- 
dict of the jury is contrary to law and strongly and decidedly 
against the weight of evidence. 


JOHNSON, MITCHELL & COMPANY vs. DURHAM, 
ALLING & COMPANY. 


1. If no plea is filed at the appearance-term, the case—under the Judi- 
ciary Act of 1799—is in default, and the Court has a right, if it be in- 
sisted upon, to require the cost to be paid before the default can be 
opened. 

2. If the general issue, or any other plea, has been filed, and the de- 
fendant claims the right to amend his answer by filing an additional 
plea, the Court has the right to exact the cost as the price of this 
privilege and to reject the plea, if it be not paid. 


Complaint, in Floyd Superior Court. Tried before Judge 
HAMMOND, at the July Term, 1860. 


Durham, Alling & Co. brought suit in the Inferior Court 
of Floyd county, against Johnson, Mitchell & Co., in which 
Court a verdict was rendered in favor of the plaintiffs for 
the sum of $280. 

From this verdict the plaintiffs entered an appeal to the 
Superior Court. 

There was no plea in writing filed in said case, although 
the names of D. R. Mitchell and A. R. Wright were marked 
on the docket as attorneys for the defendants, and a set of 
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interrogatories had been taken out by plaintiffs, and served 
upon and crossed by said Mitchell, as defendant’s attorney, 
which interrogatories were read, and on the trial the answers 
thereto were the only evidence to prove a part of plaintiff’s 
demand ; and said case had been once continued by the de- 
fendants through the said Mitchell and Wright, as attorneys, 

When the case came up for trial on the appeal, the said 
defendants proposed to defend said case, through their said 
attorneys, Mitchell and Wright, which the presiding Judge, 
(on objection being made thereto,) refused to permit, unless 
the default was opened, by the defendants paying the costs 
of said case, and pleading instanter to the merits of the 


action. 
The decision is the error complained of in this case. 


A. R. Wriaut, for the plaintiffs in error. 
D.S. Printup, for the defendants in error. 


By the Court.—LumPxn, J., delivering the opinion. 


The suit in this case was originally brought in the Inferior 
Court, and carried up by appeal to the Superior Court, 
The name of defendants’ counsel was marked on the bench 
docket of the Inferior Court; but no plea, not even the 
general issue, was ever filed in the case. The Judge held 
that the case was in default, and would not allow an appear- 
ance under the common law rules of practice until the cost 
was paid. The case was submitted to the jury, ex parte, 
by the plaintiffs, and, upon proof of their demand, a verdict 
was rendered for the amount of the account. <A new trial 
was moved for and refused, and the case is brought to this 
Court for correction. 

By the Judiciary Act of 1799, an answer has to be filed 
at the appearance-term of the Court. In some of the Cir- 
cuits, the general issue is always considered as filed, and it 
is insisted that this is true in the Tallapoosa Circuit. The 
Judge, by his ruling, ignores any such practice. 

But, suppose this were so. Counsel state that they ex- 
pected to file a plea of set-off. This amendment they had a 
right to make. But then, under the same Act which gives 
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them this right—the statute of 1853 and 1854—the Judge 
had the corelative right of not only requiring the cost to be 
paid, but prescribing such other terms as he, in his discre- 
tion, might see fit to impose. If the defendants refused to 
comply with the only terms proposed, namely: the payment 
of the cost, it was the right of the Court to reject their plea, 
if indeed they had offered any, which they did not. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 


affirmed. 





TATUM ef al., vs. ALLISON, ANDERSON & COM- 
PANY. 


1. A writ may be signed by an attorney-in-fact of the plaintiffs. 

2. Where the signing of the declaration is imperfect, it is curable, even 
under the Act of 1818, provided there be a good cause of action set 
out in the declaration. The time for such trifling is past. 


Complaint, in Dade Superior Court. Decision made by 
Judge WALKER, at the May Term, 1860. 


Allison, Anderson & Co. brought an action in the Jones’ 
form, against Robert H. Tatum, maker, and Emanuel Mann, 
endorser. 

The writ of the plaintiffs was signed by “ H. L. W. Alli- 
sen, attorney-in-fact for Allison, Anderson & Co.,” said H. 
L. W. Allison being at the time Deputy Clerk of said Court. 
At the appearance-term of the case, a motion was made by 
counsel for the defendants to dismiss said case, on the ground 
that the writ or petition of the plaintiffs was not signed by 
competent authority. 

The presiding Judge overruled the motion, and refused to 
dismiss the case, but permitted the name of H. L. W. Alli- 

VoL, xxxI—23. ) 
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son to be erased, and the name of Leander W. Crook, an an 
attorney-at-law for the plaintiffs, to be substituted in lien 
of that of the said attorney-in-fact. 

This decision is the error complained of in this case, 








No appearance for the plaintiffs in error. 


Crook, represented by J. A. Glenn, for the defendants in 
error. 


By the Court—Lumexty, J., delivering the opinion. 


The writ in this case was signed by an attorney-in- fact, 
for the plaintiffs. His power was not ‘disputed. U pon Pr 
jection being made, the Court allowed the name of the attor- 
ney-at-law to be substituted. 

‘We think the writ was right as it stood. What act can 
not be done by an attorney-in-fact? A deed to land can be 
executed by another—why may not a macsana tion be signed, 
provided authority be given for that purpose? And here, no 
question is made as to the sufficiency of the power. 

But even if this were not so, the amendment was allowa- 
ble. An attempt had been made to sign the writ. If the 
declaration contained a good cause of action, that and every 
other formal defect was amendable, even under the Act of 
1818. The time for such trifling is past. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 
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JACKSON, COOK & COMPANY vs. HOLLAND. 


It would seem that the weight of authority, English and American, is, 
that a livery stable keeper, at common law, has no lien—it may be ac- 
quired, howeverr, by special contract. 


Motion to distribute money, in Whitfield Superior Court. 
Decided by Judge WALKER, at the May Term, 1860. 


This case came up and was heard upon the following state 
of facts, to-wit : 

Joseph McDowell placed a certain grey stallion horse at 
the livery stable of Jesse Holland, in the town of Dalton, 
where said horse was fed, kept and cared for, for a period of 
thirteen months, McDowell rode and use the horse when 
he wished to do so, and in the spring of 1856, James Hol- 
land stood the horse for three months, and for that time paid 
his board. Jesse Holland charged McDowell ten dollars per 
month for keeping the horse. Some time in the last of 1856, 
or the first of 1857, McDowell removed from Dalton to 
Loudon, Tennessee, and left the horse with Jesse Holland, 
to be delivered to Morgan & Mitchell, at a certain price, if 
they called for the horse; and if Jesse Holland sold the 
horse, to pay himself for keeping him out of the price he 
brought. Jesse Holland understood, from the arrangement, 
that the horse was left with him as security for what was due 
for keeping him. Jackson, Cook & Co. sued out an attach- 
ment against McDowell, which was levied upon the horse, 
whilst he was in possession of the said Jesse Holland, under 
the arrangement aforesaid. By an agreement between the 
parties, the horse was sold as perishable property, under the 
provisions of the Attachment Laws of Georgia, and the 
money arising from the sale was preserved, to be disposed of 
by order of the presiding Judge, at the May Term of Whit- 
field Superior Court. 

The question was, whether Holland, as a livery stable 
keeper, had a lien as such upon the horse, for feeding and 
taking care of him; and if he did not have such lien, did 
the understanding and arrangement under which the horse 
was left with him, create a lien? 

After argument had, his Honor Judge Walker decided : 

Ist. That Holland, as a livery stable keeper, was not en- 
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titled to a lien upon the horse, or the proceeds of the sale of 
the horse. 

2d. But that, under the agreement between him and 
McDowell, Holland did have a lien, and was entitled to the 
payment of what was due him for keeping the horse, out of 
the proceeds of the sale. 

This decision constitutes the error assigned in this case, 


JACKSON, for the plaintiff in error. 


J. A. GLENN, for the defendant in error. 


By the Court.—LumMPkIn, J., delivering the opinion. 


It seems that the horse levied on and sold under the attach- 
ment of Jackson, Cook & Co., against Joseph McDowell, 
was put at the livery stable of Jesse Holland, and, after 
being kept there some time, Joseph McDowell removed to 
the State of Tennessee, when this attachment was levied, 
Before leaving, he stated to Holland that he was on a 
trade with Morgan and Mitchell for the horse, and if they 
came, to let them have him at a certain price, and to pay 
himself out of the money. It was the understanding of 
Holland, as he swore, that he was to hold the horse as secu- 
rity for his debt. 

The property being of a perishable nature, and it being 
expensive to keep the horse, it was agreed that he should be 
sold, and the judgment of the Court taken as to the priority 
of the conflicting liens upon the proceeds. 

His Honor Judge Walker held, that at law, the livery 
keeper had no lien, but that Holland was entitled to be first 
paid out of this fund, by virtue of the special contract, and 
this decision is excepted to and brought here for revision. 

Does a lien exist in favor of livery keepers at common 
law? This question has been much discussed, both in 
England and in this country, and contrary to the under- 
standing of many, in and out of the profession, I am 
bound to say, the weight of authority, on both sides of the 
Atlantic, is against the lien. (See 67 Eng. Com. Law Lep., 
498;5 M. & W. Exch. Rep., 341; Gainnell vs. Cook, 3 
Hill’s N. Y. Rep., 341.) The whole doctrine is elaborately 
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discussed, and all the English cases carefully considered in the 
New York case. And the conclusion to which the Court came, 
was that the old doctrine of the common law, that livery 
stable keepers had no lien, unless there be a specal contract 
to that effect, remains unshaken. 

One of the reasons is, that where horses are kept at livery, 
the owner takes and uses them at pleasure, whereas, a bailee 
only has a lien so long as he retains the uninterrupted pos- 
session. If the owner gets the property in his hands with- 
out fraud, the lien is at an end, and it will not be revived by 
the return of the goods. 

This doctrine does not extend to inn-keepers who are not 
only obliged to keep the horses of their guests, but they 
become insurers against loss, by larceny or otherwise, 
whereas a livery-keeper may take or refuse a horse as he 
may see fit, and he is only responsible for ordinary care; 
and, in these respects, there is found a strong reason why 
they are not put upon the same footing with inn-keepers and 
carriers, as to the right of lien. 

The doctrine disallowing a lien does not extend to a bailee, 
for hire, who, by his labor and skill, has imparted additional 
value to the goods. Nor has it been extended to the trainer 
of a horse—the breaker of a colt or wild horse—nor toa 
farmer or stable keeper who receives a mare to be covered 
by a stallion, on account of the increased value, by reason 
of the foal. Neither does it apply to warehouse-men, me- 
chanics of any description, who repair your furniture, make 
your clothes, nor even to the blacksmith who shoes your 
horse. 

Whether these distinctions be well taken, (and are not some 
of them, at least, rather artificial in their reasoning ?) I will 
not say. We will not—because we need not—pronounce an 
authoritative judgment upon this point. Any livery-keeper 
who has a popular Representative in the Legislature, can read- 
ily procure an act to be passed giving this lien, and I do not 
say it would be wrong. 

2. Was the Court right in ruling that Holland was enti- 
tled to his lien, under the special contract? We think so. 
The horse was left in his custody, as a pledge for his pay, as 
well for the past as his future keep and care. The defend- 
ant directed him to pay himself out of his price or proceeds. 
Could McDowell, himself, after thus pledging the horse, . 
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take him out of Holland’s possession without paying him? 
We hold he could not. But, be this as it may, under the 
implied contract, whenever the horse was sold, ‘Holland was 
entitled to be paid his debt. (1 Parsons on Contracts, 092, 
and Notes ; Gibson vs. Boyd, 1 Kerr’s N. R. Rep., 150.) 

We affirm, therefore, the judgment of the Const below, 
on the second ground, 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 
firmed. 





CROSS vs. PAYNE. 


An injunction will be refused on the coming in of the answer, if the equities 
are fully denied. 


In Equity, in Dade Superior Court. Decision by Judge 
WALKER, at the May Term, 1860. 


Joel Cross prepared his bill in equity in due form, the 
principal allegations of which are as follows, to-wit: 

On the 10th of December, 1859, the complainant bought 
a negro boy, by the name of Wash, from one Larkin Payne, 
which negro boy the defendant, Larkin Payne, represented 
to be a sound, healthy and able-bodied negro, capable of 
doing good work and service as such; but that as the negro 
had had a short spell of sickness, he preferred not to give a 
written warranty of soundness in the bill of sale; that 
complainant, confiding in such representations of soundness 
made by said Payne, together with the assurance that said 
negro had not been ruptured, and was free from hernia, or 
other disease, accepted a bill of sale of said negro, without 
any clause warranting said negro sound; that he was indu- 
ced to accept such bill of sale on account of his confidence 
in said Payne, and because he believed that his said repre- 
sentations and assurances were true; that complainant gave 
to said Payne his note, due the 25th of December, 1859, 
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for twelve hundred dollars, which was the purchase price of 
said negro, as agreed on by complainant and the said Payne ; 
that for the purpose of securing the said Payne against loss, 
on account of a failure of complainant to pay said note 
punctually, the complainant gave to said Payne another note, 
for fifty dollars, also payable on the 25th of December, with 
the distinct understanding and agreement, that if the first 
note was punctually paid, the fifty dollar note was to be void 
and delivered up to the complainant; that for the purpose 
of making said Payne easy, and perfectly secure as to the 
final payment of the said purchase price of said negro, the 
complainant also proposed and agreed to give to the said 
Larkin Payne, a lien upon a negro boy belonging to the 
complainant, by the name of Allen, and suggested that some 
words creating such lien be put in the twelve hundred dollar 
note; that said’ Payne objected to putting such lien in the 
note, but said that he would prefer it to be written on a 
separate piece of paper, and would get Mr. Allison to write 
it; that complainant nor Payne understood such lien to be 
a mortgage, subject to the summary mode of foreclosure 
provided by the statutes of Georgia, but was simply inten- 
ded as a lien to be enforced in the event of a failure to pay 
said note, and which would take precedence of any other 
subsequent lien on said negro, Allen; that complainant ver- 
bally authorized Hugh L. W. Allison to sign his name to 
such lien; that Payne went away, and in violation of the 
understanding and agreement aforesaid, and for the purpose 
of defrauding complainant, and getting an undue and illegal 
advantage, had a regular and formal mortgage drawn up, 
conveying said negro, Allen, to secure the payment, not 
only or the twelve hundred dollar note, but also of the fifty 
dollar note; that complainant bought said negro boy, Wash, 
for the purpose of selling him again, which the said Payne 
knew at the time of the purchase, and that such resale was 
complainant’s intended and expected means of paying said 
twelve hundred dollar note, when the same became due, of 
which the said Payne was aware at the time; that the com- 
plainant sent said negro, Wash, off for sale, and spent about 
one hundred dollars for his board, clothing, ete., and failed 
to sell him, because he was ruptured, and had hernia, and 
other diseases, and was not an able-bodied negro capable of 
doing good work and service as such; that said negro Wash, 
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was thus diseased at the time complainant bought him, and 
that Payne knew it, and concealed it from complainant, and 
thus defrauded him in the trade; that on the 3d of January, 
1860, the said Payne foreclosed the mortgage, and a fi. fa, 
issuing from such foreclosure was levied on the negro boy, 
Allen, on the 6th of January, 1860. 

The bill prays the answer of the defendant as to the facts, 
and also prays an injunction restraining the sale of the 
negro under the mortgage fi. fa., and also for general relief. 

When the bill was presented to Judge Walker for his 
sanction, in order to obtain the injunction prayed for, he 
granted a rule nisi, calling upon the defendant, Larkin 
Payne, to show cause why said injunction should not issue; 
and the defendant filed his answer to said bill, and presented 
the same as a cause why the said injunction should not issue. 

The material points of the answer are as follows, to-wit: 

The defendant admits that he sold the negro boy, Wash, 
to complainant, at the time and price stated in the bill, and 
that the defendant gave his notes as stated; that defendant 
having bought land and bound himself to pay for it by the 
25th of December, 1859; the fifty dollar note was given to 
indemnify him for the trouble and expense he would have to 
incur in obtaining the amount from the bank, in the event 
of a failure on the part of complainant to pay the twelve 
hundred dollars on the day the note therefor matured. The 
defendant denies any knowledge and concealment from com- 
plainant, of the fact that the negro boy was ruptured, or 
had hernia, or other disease, at the time of the trade. He 
also denies having represented said negro as sound and heal- 
thy, as the bill alleges; on the contrary, it was expressly 
agreed, and put in the bill of sale, that the complainant 
should take said negro at his own risk, as to soundness. The 
defendant also denies the allegations in the bill, as to the 
lien on the negro boy, Allen, and says that the distinct 
understanding and contract was, that a regular and formal 
mortgage was to be executed, and that Emanuel Mann was 
to sign complainant’s name thereto, and that this was done 
in order to give defendant a summary mode of getting his 
money on both notes if the complainant failed to pay the 
twelve hundred dollars punctually. Complainant failing to 
pay the twelve hundred dollars at the time stipulated, the 
defendant did proceed to foreclose the mortgage, and to 
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have a fi. fa. issued, as alleged in the bill. About the time 
the mortgage was being foreclosed defendant met with com- 
plainant, and for the first time, informed defendant that the 
negro was ruptured, which defendant did not believe, and 
when, upon examination of the negro, he was found to be 
ruptured, the defendant, being then for the first time aware 
of it, proposed to complainant to cancel the trade and take 
the negro back and give him Iris notes and mortgage, which 
complainant refused to do, saying that he had bargained, or 
could sell said negro for fifteen hundred dollars. 

Upon the showing made by the answer, Judge Walker 
refused the injunction, and this decision is complained of as 
error. 


There was no appearance for the plaintiff in error. 

Crook, by J. A. GLENN, for the defendant in error. 

By the Court.—Lyon, J., delivering the opinion. 

The equities of the bill, if it ever contained any, have 
been most fully denied by the answer, and we agree with the 


Court below, that the injunction should have been refused. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 
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CHASTAIN vs. BROWN 


The plaintiff brought suit against defendant on account, in which were 
charged articles as sold to defendant ‘* per Pate’’ and “ per’’ others, 
In proof of the account, plaintiff introduced his book of original entries 
in evidence, and proved that he kept correct books: 

Held, In the absence of proof to the contrary, that the presumption wag 
that the goods so charged were sold to defendant. 


Certiorari, in Carroll Superior Court. Decided by Judge 
Hammonp, at the April Term, 1860. 

William F. Brown instituted suit, in a Justice’s Court of 
Carroll county, against William Chastain, to recover the sum 
of forty dollars and twenty-four and one- -fourth cents, alleged 
to be due on an account for merchandise, 

The account was originally for the sum of fifty-nine dol- 
lars and sixty-four and a fourth cents, but Chastain had paid 
nineteen dollars and forty cents on the account before the suit 
was brought. 

All the items in the account were charged to Chastain, 
some of them “ per self,” some of them “ per Williams,” and 
some of them “per Pate.” The items charged to the said 
Chastain “per Pate” amounted exactly to the sum left after 
the payment of the nineteen dollars and forty cents. 

On the trial in the Justice’s Court, William F. Brown, the 
plaintiff, introduced his books of account, which were admit- 
ted in evidence without objection. 

He then introduced four or five witnesses, who testified : 
That they had had dealings and made settlements with said 
Brown, and that he was in the habit of keeping correct 
books. 

Upon this evidence, the jury in the Justice’s Court returned 
a verdict in favor of the plaintiff, Brown, for forty dollars 
and twenty-four cents. 

Chastain then obtained a certiorard, directing the Justices 
to certify and send up the proceedings in said case to the 
Superior Court, alleging: That the verdict of the jury 
was contrary to law and evidence, because the plaintiff failed 
to make out a case against him; that the books of them- 
selves, and without other evidence, were not sufficient to 
charge the defendant with goods delivered to Pate without 
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some order or contract that he, the defendant, should be lia- 
ble to pay for them.” 

In answer to the certiorari, the Justices certified the fore- 
going facts as having been shown by the evidence. 

On hearing the certiorari, the presiding Judge of the Su- 
perior Court dismissed the certiorari and affirmed the verdict 
and judgment of the Justice’s Court. 

This decision is assigned as error, 


G. W. Austin, by Snys, for the plaintiff in error. 


W. W. & H. F. Merrett, by GueNN & Cooper, for 
the defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


The only question made in this case is, whether the books 
of the plaintitf—they being properly admitted in evidence— 
were evidence of the defendant’s liability for those articles, 
charged in the account sued on to defendant “per Pate” and 
“ner” others, whose names appear in theaccount. We think 
they were, in the absence of any rebutting proof to the con- 
trary. It is nota fair presumption that those articles were 
sold and delivered to third persons, or that the articles so 
charged were the debts of third persons. But the presump- 
tion is, that the items are properly charged—that the goods 
were sold to the defendant, not to the third persons, but de- 
livered to them at the request, or by the directions of the 
defendant. The evidence is, that the books are correct; if 
they are so, then those goods were sold to the defendant. If 
they were not, but sold to the third persons, then the books 
are not correct, and the onws was on the defendant to show 


that. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 
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THOMPSON vs. HARLOW. 


The defendant hired from the plaintiff a horse to perform a journey, 
While he had as yet performed but a small part of the journey, the 
horse was discovered to be sick. Defendant’s attention was called to 
the condition of the horse, who continued his journey, and at the end, 
the horse died: 

Held, That defendant is liable to the plaintiff. 


Case, in Catoosa Superior Court. Tried before Judge D, 
A. WALKER, at the November Term, 1860. 


This was an action brought by John Harlow against 
Theron B. Thompson and William L. Witherspoon, to re- 
cover damages for a horse, hired by said Harlow to the de- 
fendants, and which, the plaintiff alleged, was killed by the 
careless, negligent and improper driving of said horse ina 
buggy, by the said defendants. 

On the trial of said case, the following testimony was in- 
troduced by the plaintiff, to-wit : 

In the month of August, 1858, the defendant, Thompson, 
hired from the plaintiff a roan horse, about six years old, 
and worth from one hundred and fifty to one hundred and 
sixty-five dollars, to drive in a buggy from the town of Ring- 
gold to Rock Spring Camp Ground, in the county of Ca- 
toosa, a distance of about twelve miles; that Thompson said 
the horse took sick before he was driven a mile from Ring- 
gold ; that Thompson started to the Camp Ground about 12 
Oo ’clock, or a little after that time, and arrived at the Camp 
Ground after the close of the 3 o’clock services, which usu- 
ally commence at 3 o’clock and continue about one hour and 
a half; that, when the defendant drove up to the Camp 
Ground, the horse was wet with sweat, and seemed to have 
been driven very hard: that the horse also appeared to be 
sick as well as fatigued, and wanted to lie down as soon as 
he was stopped; that the defendant, Witherspoon, was in the 
buggy with Thompson when they arrived atthe Camp Ground, 
and Thompson said he had driven to the Camp Ground from 
Ringgold in an hour and ten minutes ; that the horse died in 
about three hours after they drove up, and the defendants 
did all they could to save him; that in the opinion of one of 
the witnesses, the horse had been over-driven. 
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The defendants introduced the following testimony, to-wit : 
The defendants left the town of Ringgold about one o’clock, 
with the horse in the buggy, and drove not more than five miles 
per hour; that the witness, Witherspoon, one of the defend- 
ants, saw no signs of the horse being sick, except that he ~ 
appeared dull, and had frequent discharges from his bowels, 
and the witness stated to the other defendant, Thompson, 
soon after they left town, and when they were at the creek, 
that something must be the matter with the horse, that he 
was so dull, and dunged too freely; that, about four miles 
from Ringgold, the defendants met two other persons, and 
stopped for a few minutes; that these two persons said the 
horse was sick and his belly was swollen, and that defend- 
ants had better take him back to town; that witness thought 
they were joking, and the defendants replied that the horse 
was cow-bellied ; that the horse had an unusually large body 
naturally; that, when the defendants arrived at the Camp 
Ground, the horse seemed to be sick, and, in the opinion of 
several witnesses, to have the cholic; that the defendant, 
Thompson, employed a man to doctor the horse, and that 
everything was done by the gentleman thus employed that 
could be done under the circumstances, to save the horse; 
that Thompson did not remain with the horse, but went off 
to the stand, or to some of the tents, and left the horse in 
charge of the person employed to doctor him; that, when 
the horse was about to die, Thompson was sent for and came 
to where the horse was; that the person employed to doctor 
the horse, treated him for cholic, giving him soda and to- 
bacco, and raking him with a fence rail, and the said person 
so employed thought the horse died of cholic. 

Upon this testimony, the jury returned a verdict in favor 
of the plaintiff for one hundred dollars and costs of suit. 

Counsel for the defendant, Thompson, moved for a new 
trial on the grounds : 

1. That the jury found contrary to law. 

2. That the jury found contrary to the evidence. 

3. That the verdict is not supported by the evidence. 

Upon the hearing of said motion, at the May term, 1860, 
the presiding Judge overruled the same and refused the new 
trial, and the writ of error in this case is prosecuted to re- 
verse that decision. 
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A. R. Writ, representing Dopson, for the plaintiff in 
error. 


McConneE.Lt & TRAMMELL, for the defendant in error, 
By the Court.—Lyon, J., delivering the opinion. 


The hirer of a horse is bound to take the same care of it 
that a prudent man would of his own property ; and is re- 
sponsible for all injuries that result from his neglect. If the 
horse become sick, or exhausted, it is his duty to abstain 
from using it, and if he pursues his journey, he is liable for 
all the injury occasioned thereby : Story on Bailment, secs. 405, 
398. In this ease, the horse hired by the defendant w as dis. 
covered to be sick, and the attention of the hirer called to 
that fact, while he had as yet accomplished but a small por- 
tion of his journey. He, then, ought to have abstained from 
the further use of the horse in that condition. As he did 
not, but continued the journey, and the horse died at the end 
of it, the defendant is liable. 

That the verdict was less than it ought to have been, was 
not a matter of complaint by the defendant. A new trial 
cannot be granted to him on that ground, and as that is the 
only error in the record, and in favor of the defendant, the 
new trial must be refused. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 
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PALMER vs. CLARKE AND WIFE. 


1. B. made a deed of gift to a grand-child of a negro girl that belonged 
at the time to himself, and subsequently sold and delivered the negro 
to one C., who bought with notice of the voluntary deed. The negro, 
many years afterwards, was found in the possession of one P., who 
purchased and held under G. On the trial of a suit, brought by the 
grand-child and her husband against P., there being no evidence to 
show that G. derived his title either from C., or the donee: 

Held, That P's title was not protected against the voluntary deed, by the 
fact that he purchased without notice—that this rule only applies, when 
both parties derive title from the same person. 

2, A new trial will not be granted when the verdict can be supported by 
the evidence. 


Trover, in Haralson Superior Court. Tried before Judge 
HAMMOND, at the October adjourned Term, 1859, and motion 
for new trial decided by Judge Rick. 


This was an action, brought by Thomas Clarke and his 
wife, Rebecca Clark, against George H. Palmer, to recover 
damages for the alleged conversion of a negro girl slave, by 
the name of Mary, but sometimes called Emeline, eighteen 
years old at the time said suit was commenced—in October, 
. 1848—alleged to be worth one thousand dollars, and to be 
of the yearly value for hire of fifty dollars. 

On the trial of said case, the plaintiffs introduced the fol- 
lowing testimony, to-wit : 

An original deed of gift from John Baird to Rebecca 
Baird, for a negro girl, by the name of Mary, dated in 1833. 

The record of the marriage license and return, showing the 
intermarriage of Thomas Clark and Rebecca Baird, on the 
13th of June, 1847. 

An exemplified copy of the record of the Court of Ordinary 
of Franklin county, showing the appointment of John Baird 
as guardian of Rebecca Baird, in 1828, and his dismissal, on 
the 5th of December, 1836. 

John Clark, testified: That, in the fall of 1833, in Frank- 
lin county, John Baird made a deed of gift to Rebecca 
Baird, then, but now Rebecea Clark, conveying a negro girl, 
then po er discs years old, of dark ‘complexion, and by the 
name of Mary; that w itness had married the daughter of 
John Baird and mother of Rebecca Baird ; that John Baird 
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delivered the deed of gift to the witness, who had it record. 
ed; that John Baird called up Rebecca, and said: “ There 
is your negro, I now deliver her to you ;” that the negro re. 
mained in John Baird’s possession until the latter part of 
the year 1836, when she was missing; that witness heard of 
her no more until in the year 1847; that Rebecca went 
home and lived with witness and her mother until 1847, 
when she intermarried with Thomas Clark, being then about 
twenty years old ; that witness never saw the negro from the 
time she was missing until the 7th of August, 1848; that, 
at that time, he went to defendant’s house and found the ne- 
gro, who was then called Emeline; that, at that time, the 
negro was worth eight hundred dollars, and, although he has 
not seen her since, he believes her now to be worth twelve 
hundred dollars ; and that she was worth for hire seventy- 
five dollars per year; that the plaintiff, Thomas Clark, on 
that day—the 7th of August, 1848—demanded the posses- 
sion of said negro from the defendant, who refused to give 
her up; that in 1848, defendant told witness, the negro was 
a good conditioned negro, and a good field hand, and a good 
house hand, and from what defendant told witness, he, then, 
believed her worth eight hundred dollars, and if she is as 
good as defendant said said she was, she is now worth twelve 
hundred dollars, and for hire an average of seventy-five 
dollars a year; that, in 1837, Wiley Clark acted as the 
guardian of Rebecca; that John Lackey told witness, in 
1848, that he had notice of the deed of gift when he bought 
the negro, and that defendant told witness, that, when Good- 
win sold the negro to him, he said there was an incumbrance 
against her, but it was cleared up, or nearly so; that wit- 
ness is acting as agent for plaintiffs, but has no interest in 
the suit. 

John B. Word, testified: That he witnessed the deed of 
gift read in evidence; that he knew the negro girl in dispute; 
that in Christmas holidays, in 1836, he saw her concealed 
up stairs in the house of Benjamin Cleveland, who offered to 
sell her to witness for a piece of land and one hundred and 
fifty dollars, provided the witness would run her to Missis- 
sippi and alter her name, to which witness replied : he would 
not cheat that worse than orphan child out of that negro for 
every one Cleveland had; that he had a conversation with 
defendant about the time this suit was commenced, and de- 
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fendant said he had heard of some difficulty about the title 
to the negro, but he understood it to be a judgment or exe- 
cution; that Cleveland is witness’ uncle. 

Ann Clark, testified: That she saw the deed of gift exe- 
cuted, and the negro delivered, but the negro remained in 
Baird’s possession, because, as Baird said, he was Rebecca’s 
guardian, and he was afraid John Clark would charge Re- 
becca for raising the negro; that Baird was solvent at the 
date of the deed of gift, and told witness that the negro was 
stolen at the time she was missing. 

The plaintiffs having closed their testimony, the defendant 
introduced the following testimony, to-wit: 

John Baird and William Baird, testified: That the negro 
gir] in dispute was sold to Benjamin Cleveland for a valuable 
consideration, by John Baird, and a bill of sale executed, 
and it, together with the negro, was delivered to him. W. 
W. Baird thinks Cleveland knew of plaintiff’s claim; that 
the negro was not sold to Cleveland secretly, but openly, 
and the purchase price was paid by Cleveland. 

The defendant, also, proved that the negro girl was sold 
by one Garner to Lackey, and by Lackey to Goodwyn, and 
by Goodwyn to the defendant. 

There was some evidence of conversations between these 
different owners about incumbrances, judgment, and mort- 
gages against the negro, but nothing was ever said amongst 
them about the deed of gift on which the plaintiff’s title 
rests, and the proof showed that, when Palmer bought from 
Goodwyn, he was told by Goodwyn that the incumbrance 
was lifted, and that said incumbrance was a mortgage or lien 
to a man named Stone, of Tennessee. 

David Robertson, testified: That he was acquainted with 
the negro girl; that she looks badly, and has long and fre- 
quent laying-up spells; that she is not, under present cir- 
cumstances, and as she is, worth more than three hundred 
dollars; that some years her hire would be worth thirty or 
forty dollars, and in others, her hire would be worth nothing, 
but that she would be an expense and charge; that twenty- 
five dollars a year would be a high average hire for her ; that 
she never brought but one child, which died in a day or two 
after its birth; never saw her doing any hard work; she is 
not a good field hand; never saw her splitting rails; has 
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seen her plough and wash sometimes; her complexion js 
swarthy ; defendant and witness married sisters. 

George Wagnon, testified: That he had known the negro 
in dispute from the time the defendant bought her ; her com- 
plexion is swarthy, and she looks badly; she is sometimes 
up and sometimes down; witness is frequently at defendant’s 
house; defendant feeds and clothes his negroes well; the 
girl is, perhaps, worth four hundred and fifty dollars, but 
from her present condition and circumstances, the witness 
does not consider her services worth anything. 

Defendant also introduced a bill of sale, executed and 
recorded, dated the 2d of June, 1850, made by John Good- 
wyn to him for said negro, at the price of four hundred and 
fifty dollars. 

The jury returned a verdict for the plaintiffs for the sum 
of one thousand dollars, to be discharged by returning the 
negro in twenty days, and the further sum of fourteen hun- 
dred and fifty-eight dollars and thirty-three cents for the hire 
of the negro, with cost of suit. 

Counsel for the defendant then moved for a new trial in 
said case, on the following grounds, to-wit: 

1. Because the jury found contrary to law. 

2. Because the jury found contrary to evidence, and the 
weight of evidence. 

3. Because the damages found by the jury are excessive, 

The presiding Judge granted the rule nisi for a new trial, 
and the same was, by the consent of the parties, heard be- 
fore His Honor, George D. Rice, at Chambers, at Marietta, 
Georgia, on the 21st of June, 1860, and upon the hearing, 
the said Judge passed the following order, to-wit : 

“ Upon hearing the argument upon this rule, it is ordered 
that said rule be overruled on all the grounds taken, except 
the third ground, and overruled on that ground, provided the 
plaintiffs will, and do write off, and remit all the damages for 
the hire of the negro, except one thousand dollars, and if 
such damages are not remitted, it is ordered by the Court 
that the verdict be set aside, and a new trial be awarded on 
the said third ground taken in the rule.” 

This decision is the error complained of in this case. 


Kyieut, Co1soLM & WADDELL, and Irwin & LESTER, 
for the plaintiff in error. 
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BucHANAN, for the defendants in error. 


By the Court.—Lyon, J., delivering the opinion. 


The only ground relied on for a new trial is, that the ver- 
dict is contrary to the evidence. Counsel, in the argument, 
insisting— 

First. That the plaintiff in error, Palmer, is an innocent 
purchaser of the negro that forms the subject of controversy, 
without notice of the outstanding voluntary title under which 
defendants in error claim. 

Second. That the damages, or amount of the finding, both 
as to the value of the negro and the hire, are excessive. 

1. We do not think that the plaintiff in error, under the 
facts of this case, is an innocent purchaser, without notice ; 
or in a position to be entitled to the benefit of the rule. 
Cleveland, who bought the negro from Baird, the donor, un- 
der whom the defendants claim, evidently bought with notice 
of this voluntary title. In a very few days after his pur- 
chase, he had the negro, then a little girl, concealed at his 
house, offered to sell her to his nephew at a very small price, 
provided she should be run off and her name changed. His 
nephew indignantly refused, and gave as his reason that he 
would not wrong this worse than orphan—Mrs. Clark, then 
an infant,and now one of the defendants in error—for all 
that he, Cleveland, was worth. If Cleveland bought in good 
faith, and without notice, why this concealment? Why run 
off and change the name of the negro? Besides this, Cleve- 
Jand was himself a witness on the trial. This was an im- 
portant fact to be proven for the defense. If it was true that 
he bought without notice, he would have testified to the fact, 
but he does not. Both the Bairds testify, that they thought 
he, Cleveland, had notice of the title when he bought. All 
these facts, taken together, are sufficient to justify the con- 
clusion that Cleveland bought with notice. Here, the whole 
inquiry ends ; because no title was shown ever to have passed 
out of Cleveland for the negro, The first that we hear of 
her, after the interview between Cleveland and his nephew, 
she is in the possession of one Garner, but how she got there, 
or in what right he held her, does not appear. From Garner 
she is passed through the hands of different persons, by sale 
and delivery, down to the plaintiff in error. Now, although 
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the plaintiff may have purchased in good faith, without no- 
tice, in fact, that there was anything against the title he 
was buying, still, as the title which he got was not connected 
with the original donor, and did not emanate from the same 
person that the voluntary deed did, under which defendants 
claim, and came down to him by a regularly connected chain 
of purchases and sales, he is not a bona fide purchaser with- 
out notice within the meaning of the rule, so as to be pro- 
tected against that title. If the plaintiff’s title had been 
connected without Cleveland, and either he or any of those 
under whom he held had bought without notice of this title, 
the defendant’s title would have been defeated. As it was 
not connected, he cannot claim the benefit of the rule. The 
true title to the negro was in Baird, and by him was con- 
veyed to Mrs. Clark, one of the defendants, by the voluntary 
deed. The subsequent conveyance by Baird to Cleveland 
did not affect that title, by reason of Cleveland’s notice of 
that deed. Garner, under whom defendants hold, claims un- 
der neither the one or the other, but as to either, his holding 
was tortious. The plaintiff has, by his purchase, no better 
title than Garner had, and the fact that he bought without 
notice, no more makes his title good than if Garner had 
stolen the negro either from Mrs. Clark or Cleveland. 

Then, are the damages excessive? We think not. The 
plaintiff here cannot complain as to the value that the jury 
placed on the negro—one thousand dollars. For, if she was 
not worth so much, he ought to have given her up in satis- 
faction of the same, as by the verdict he was authorized to 
do. That he preferred to keep the negro is pretty strong 
evidence that he did not regard this amount an exorbitant 
estimate. 

2. There is more difficulty as to the amount allowed for 
hire, but, under the evidence, we do not think the amount, 
to which the finding was scaled by the Court in its judgment 
on the motion for a new trial, is excessive. The plaintiff has 
had this negro for nearly twenty years, and she was all the 
time worth something. One witness says twenty-five dollars, 
another, one hundred dollars per year. If fifty dollars a 
years be allowed, and that is quite small, and interest added 
to each year’s hire, as it fell due up to the time of the find- 
ing, and we do not see why it should not be, as it is a part 
of what defendants were entitled to, or would have received 
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but for the conversion, the finding would have been much 
larger than that allowed. So, on the whole, we can see no 
good reason for disturbing the judgment of the Court below. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 
fimed. 





HOLT vs. EDMONDSON. 


When a party, desiring to appeal, pays the costs, tenders security, and de- 
mands an appeal from the Clerk during the term at which the judg- 
ment was rendered, and the appeal be not entered, from the fault of the 
Clerk, the Court, on application, will order the appeal to be entered 
nunc pro tunc. 


Motion to enter an Appeal, in Whitfield Superior Court. 
Decision by Judge WALKER, at the April Term, 1860. 


An action was brought in Whitfield Superior Court, in 
the name of the Central Bank of Georgia, for the use of 
James Edmondson, against Robert A. Holt, as endorser on 
a note, payable at the Central Bank, and negotiated in the 
same. 

The case was tried at the October Term, 1859, and a ver- 
dict rendered in favor of the defendant. 

During the same term, and immediately after the rendi- 
tion of the verdict, James Edmondson, for whose sole use 
and benefit the action was brought and prosecuted, went to 
the Clerk and paid the costs of said case, and tendered as 
his security on the appeal, Mr. Chapley B. Wellborn, who 
was unquestionably good, and who, in the presence of the 
Clerk, agreed to go Edmondson’s security on the appeal. 
When the appeal was demanded, the Clerk did not then 
have time to make out the appeal-bond on the minutes, so 
that Edmondson and his security could sign the same, and it 
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was agreed and arranged between the Clerk, Edmondson 
and Wellborn, that the appeal-bond should be made out, and 
Wellborn’s attention should be called thereto in due time, 
and that the Clerk, or Wellborn either, might sign Edmond- 
son’s name to the appeal-bond. With this understanding 
and assurance, Edmondson left the Court, and went to his 
home in another county, and his only counsel in the case, 
Col. William K. Moore, had leave of absence from the Court 
to attend the session of the General Assembly, he being 
Senator from the county of Whitfield. 

The principal Clerk was not able to transact business, 
from the adjournment of the Court until his death, a few 
months thereafter, and the appeal was not entered. 

Mr. Wellborn lived in the same town with the Clerk, and 
was ready at any time to sign the bond, but his attention 
was not called to the matter at all. 

Upon this state of facts, verified under a regular motion 
for that purpose, the presiding Judge passed the following 
order, to-wit: 

“Ordered, that upon bond being given for the payment of 
the eventual condemnation money, in terms of the law, 
the Clerk be directed to enter the said case on the Appeal 
Docket, and that the cause proceed to trial on the appeal.” 

The decision of the Judge passing this order is the error 
assigned in this case. 


Akin & McCutcHeon, by Jackson, for the plaintiff in 
error. 


W. K. Moore, for the defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


The appeal was properly allowed. The party against 
whom the verdict and judgment was rendered, went into 
the Clerk’s office, paid the costs, tendered sufficient security, 
and demanded an appeal during the same term. This was 
all the law required of him, and that the appeal was not 
entered, from the neglect of the Clerk, is not to prejudice 
the right of the party entitled to the appeal. This was in 
accordance with the rule prescribed by this Court in Short 
vs. Cohen, 11 Ga., 39, and has been steadily adhered to 
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since. ‘Then, when a party, in good faith, desires to appeal, 
and has done, or offers to do, all the law required of him to 
appeal, and the appeal be not entered, or improperly so, that 
in all such cases, the Court, on application, will order the 
appeal to be entered nune pro tune. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 


affirmed. 





THE BANK OF GEORGETOWN vs. AULT & AULT. 


A Clerk of the Superior or Inferior Court is not authorized, by law, to 
collect money on judgments or executions obtained in, or sued out of, 
their respective Courts, and a payment made toa Clerk, on a judg- 
ment or execution, is not good as a payment against the plaintiff. 


Illegality, in Whitfield Superior Court. Decided by Judge 
WALKER, at the May Term, 1860. 


The record in this case presents the following state of facts, 
to-wit : 

On the 16th of January, 1860, a writ of fiert facias was 
issued by the Clerk of the Superior Court of Whitfield 
county, in favor of the Bank of Georgetown, against Robert 
W. Ault and James A. Ault. On the 7th of February, 
1860, whilst the fi. fa. was still in the Clerk’s office, one of 
the defendants paid to John W. Anderson, the Clerk, fifty 
dollars on the fi. fa.,and took the Clerk’s receipt therefor. 
On the 13th of February, the Clerk died. On the first day 
of March, 1860, the fi. fa. was placed in the hands of the 
sheriff, when the defendants paid the sum due on the fi. fa., 
except the fifty dollars paid to the Clerk, and filed an affi- 
davit of illegality to the fi. fa., on the ground of payment. 

The presiding Judge in the Court below decided: “ That 
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the payment of the fifty dollars to the Clerk was a valid and 
legal payment on the fi. fa., and that the plaintiff was bound 
by it, and that the fi. fa. was proceeding illegally against the 
defendants.” 

This decision is the error assigned. 


AKIN, by LEsrer, for the plaintiff in error. 
McCurcHeon & Pope, by Jackson, contra. 


By the Court.—Lyon, J., delivering the opinion. 


Was the decision of the Court below—that a payment to 
a Clerk of the Superior Court on a judgment or execution 
sued out in that Court was a good payment against the plain- 
tiff—right? We think not. “It is no part of the duties of 
the Clerk to collect money for plaintiffs on judgments or 
executions. It is his duty to issue the process of the Court 
for its collections, but not to collect the money on it. He 
has no more authority to make the collection than the Judge 
who presides in the cause, or the jury who gives the verdict. 
It is argued, that because he is made subject to be ruled for 
money in his hands, by various statutes, that his authority 
to collect may be inferred from such enactments. We think 
not. It is true, that the Clerk is subject to rule for money, 
but this must be understood with reference only to such 
money as he is, by law, authorized to receive and to hold, 
subject to the order of the Court. For instance: he is au- 
thorized to collect costs in appeals, and in various other 
instances, for himself and for the other officers of the Court. 
When a tender is made and the money is brought into Court, 
he is the person to receive and hold it to abide the judgment 
of the Court. There area great many instances where a 
fund is brought into Court, and while there forms the subject 
of litigation. In all such cases the Court may order the 
money into the custody of the Clerk, or of a Receiver 
specially appointed for that purpose. Whenever money, in 
this way, or in any other, in the performance of the duties 
of his office, comes into the hands of the Clerk, he is subject 
to the rule of the Court, to pay out the money according to 
its order. But this does not make him the agent of the 
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plaintiff to collect money forhim. Nor is the plaintiff bound 
by any such act, outside the duties of the office. 

We have no doubt but that, if the plaintiff chose to ratify 
an act of collection by the Clerk, the money could be ruled 
out of his hands by the Court; nor, as in this case, but that 
he could be ruled by the defendant for this collection, as any 
officer of the Court might be, who had improperly received 
money in his hands, under color of office. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed. The Court erred in holding that “the payment of 
fifty dollars to the Clerk, was a valid and legal payment on 
the fi. fa., and that the plaintiff was bound by it, and that the 
fi. fa. was proceeding illegally against the defendant,” this 
Court holding that the Clerk of the Superior Court is not 
authorized by law to receive or collect money for the plain- 
tiff on judgments or executions obtained in, or issuing from, 
that Court. 














362 SUPREME COURT OF GEORGIA. 


Welker vs. Wallace. 








WELKER vs. WALLACE. 


When money, belonging to plaintiff, in the hands of one partner of a firm, 
by whom it was collected for the plaintiff, is used by such partner in 
the business of the firm, the firm is liable to the plaintiff for the same, 
whether the money was known by the other partner to be the money 
of the plaintiff or not. 


Assumpsit, in Fulton Superior Court, Tried before Judge 
BULL, at the April Term 1860. 


This was an action brought by Charles F. Welker, against 
Alexander M. Wallace, as the surviving partner of Wallace 
& Robinson, to recover the sum of three hundred and sixty- 
five dollars, with interest, alleged to be due to the plaintiff, 
from said defendant, as survivor of the said firm. 

On the trial, the plaintiff proved that William C. Robin- 
son, deceased, was one of the late firm of Wallace & Robin- 
son, of which the defendant was the survivor, and after 
proving that the same was in the handwriting of the said 
Robinson, the plaintiff introduced an envelope, directed to 
“Col. Charles F. Welker, Welker’s Mills, Roane county, 
East Tennessee,” and post-marked, “ Atlanta, May 8th, 
1858 ;” and also introduced in evidence the following copy- 
letter, to-wit: 


“ ATLANTA, GA., 7th May, 1858. 


“ Dear Col.—I had not time to write you sooner. I went 
to Carrollton the last of past week. Col. Boggus forked 
over. He had lost the note, and had to file his affidavit of 
the amount, and as Rhodahans were about making an assign- 
ment of their effects, he had not time to write for a copy of 
receipt, and had taken up the notion that it was payable in 
October, 1855, instead of April, and so lost you some 
interest. The net amount, after paying all expenses, is 
($365) three hundred and sixty-five dollars. The day after 
I got home we had a note in bank maturing, and I used the 
money, as we were short, after paying heavy freight bills, 
and not having quick sales. We would like to use it thirty 
days at bank rate of interest, of one per cent. How shall 
I send it? In check on Augusta, Charleston or New York, 
or in large bills on Georgia banks? Our trade is good. 
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Have a large stock on hand. Some 80,000 ewt. bacon in 
nice new casks, packed at Murfreesboro’ and Nashville, and 
very superior article, The demand is not very brisk, but 
our sales are so much better than the same time last year, that 
we feel very much encouraged. If it were not for the rather 
pressing debts contracted in building our warehouse, we 
would be perfectly easy, and feel like we were making money. 
But I had no idea how much thinking and how much work 
a man could do, until I felt the weight of debt. It seems 
almost impossible to get money on mortgages, without giving 
15c. We would willingly give 10c. for $5,000, and secure 
by mortgage, and insurance against fire, and even then our 
rent would only amount to about $300, less, by a great deal, 
than any men in our line in town pay, and not getting half 
such a house as ourselves. We hope to be able to strike the 
right man soon. Kate wrote to Ma this week and will give 
the news. Bacon, hog round, 93; sides, 11 to 114; hams, 
93 to 11; shoulders, 8} to 84; lard, 104 to 123; flour, $2 
to 2 30; oats, 33; wheat, 70 to 80; corn 60, sacked ; feath- 
ers, 33 to 35; Irish potatoes, 40 to 45, sacked ; sweet pota- 
toes, $1 25 to 1 50. Yours truly, 
Wm. C. Roprnson.” 

Plaintiff also introduced Jabez R. Rhodes as a witness, 
who testified: That he clerked for the firm of Wallace & 
Robinson ; that Robinson was the plaintiff ’s son-in-law, and 
that his wife’s name was Kate; that the firm sold such 
articles as are mentioned in the letter, and that the said firm 
built a warehouse just before the date of the letter; that the 
firm had nothing to do with collecting the plaintiff’s money 
in Carroll county ; that it was Robinson’s individual account ; 
(that he knew of Robinson’s paying off the note, as stated 
in the letter ;) but this last item was ruled out by the Court, 
as the witness stated that he obtained his information from 
the books of the firm, which were not in evidence. 

The plaintiff having rested his case, the defendant moved 
for a non-suit, on the ground that it did not appear that the 
defendant, Wallace, knew of the borrowing of money, as 
mentioned in the letter. 

The Court sustained the motion for a non-suit, and refused 
to let the jury pass upon the case made by the evidence; 
whereupon, an order was passed dismissing the action as in 
cases of non-suit. 
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This decision constitutes the error complained of in this 
case, 


A. W. Hammonp & Son, for the plaintiff in error, 
GLENN & Cooper, for the defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


The judgment of non-suit was improperly awarded. If it 
be true, as the evidence intimates, that the money of the 
plaintiff, in the hands of Robinson, the deceased partner, as 
the agent of the plaintiff, was applied by him in the business 
of the firm, the defendant is liable, whether he knew at the 
time or not, that the money belonged to the plaintiff. Cbl- 
lier on Partnership, sec. 891; Richardson vs. French, 4 Met- 
calf, 577. 

This is not a case where money has been lent to one 
partner on the credit of such partner alone, and, therefore, 
not within the case of Bond vs. Logan, 13 Ga., 192, which 
is undoubtedly the law. There is no evidence, in fact, that 
the plaintiff consented to its use, by the deceased partner, 
for any purpose. The evidence is, that Robinson, the de- 
ceased partner, applied for leave to use it, and his admission 
that he did so use it. My own opinion was, that this letter 
or admission of Robinson, was sufficient to bind the firm, 
and the investigation (I have been able to give the authori- 
ties since,) has confirmed that opinion ; (see Pars. on Con., 
158, 159, and notes and cases cited; 3 Kent Com., 40, 41; 
Collier on Part., sec. 384, 390,) but my associates thought it 
better that there should be some other evidence that the 
money went into the business of the firm, and so the case 
was decided. . 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
reversed, upon the ground that the Court erred in award- 
ing a non-suit in this case, on the ground “ that it did not ap- 
pear that Wallace, the surviving partner, knew of such bor- 
rowing of the money,” it being the opinion of this Court that 
if Robinson, the deceased partner, used the money in the 
business of the firm, that, in that case, defendant is liable for 
the same. 
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THE AUGUSTA MANUFACTURING COMPANY 
vs. WELLBORN. 


1, When the verdict of the jury is for the plaintiff, and there is sufficient 
evidence to authorize and require the jury to so find, and the Court 
below grants a new trial, that judgment is erroneous and willbe re- 


versed. 
9. The interference by this Court with the discretion of the Court below 


in granting or refusing new trials is made a duty by the New Trial Act 

of 1853-4. 

Complaint, in Whitfield Superior Court. Tried before 
Judge WALKER, at the April Term, 1860. 


The Augusta Manufacturing Company brought suit against 
Chapley B. Wellborn, for the purpose of recovering the 
amount due on the following account : 


“C, B. WELLBORN, 
“To the Augusta Manufacturing Company, 








“1854. Dr. 
“ April 26. For 4 bales § Bro. Cotton: 
$133 54 6.84 
133 67 6.95 
133 72 6.85 
133 75 7.03 ——2767 at 7c. $193 69 
For one Bale 4-4 Bro. Cotton: 
$135 88 6.80 at84e $ 56 10 
Dirayage..cosssvecceceosncenesereeseveenian 25 
“ At six months ; due October 26th, 1854. $250 04 
1854. Dr. 
“Dec. 30th. For 4 Bales Bro. Cotton, 3: 
$139 73 6.92 
139 81 7.04 
139 85 7.03 
139 96 6.09 2789 at 7c. $195 23 
For one bale 4-4 Bro. Cotton: 
$151 95 8.50 at 8ic. $ 70 78 
Drrayage......00sceresecccsececsceeserasece 25 





“ At six months; due June 30th, 1855, $516 39 
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Amount brought forward...............+. $516 39 
“Sept. By cash on account, being balance of remit- 
tance of $240 00, after payment of bill, 1st 








ney A ps ociscis nsersnsas tbtnienthcenwiet $ 7 
it Milli isingedccceniieisawiscen $515 60 


On the trial in the Court below, the plaintiff introduced 
in evidence the following letters, addressed to the agent of 
the plaintiff, to-wit : 


“ DaLTon, GA., April 25th, 1854, 
“ Mr. James Hope, Agent: 
“Send me one bale 4-4 domestic, and four bales § domestic, 
“ Yours truly, C. B. WELLBorN.” 


“ DALTON, GA., Dec. 28th, 1854. 
“ Mr. James Hope, Agent : 

“ DEAR Srr.—Send me four bales { domestic, and one 
bale 4-4 do. I will remit you the balance of former purchase 
about the 15th of January. Money is scarce. Times dull. 

“Yours truly, 
“C, B. WELLBORN.” 


The plaintiff also introduced in evidence the following 
railroad receipts, to-wit : 


“ No. 227. Georgia Railroad, Augusta Depot, 
April 26th, 1854. 


“Received in good order from Augusta Manufacturing 
Company, five bales, marked: C. B. Wellborn, and con- 
signed to same, Dalton depot. 1040 Georgia domestics. 

“Kui, Agent.” 


“Georgia Railroad, Augusta Depot, 
Dee. 30th, 1854. 


“Received in good order from Augusta Manufacturing 
Company, five bales, marked: C. B. Wellborn, consigned to 


same, Dalton depot. 1100 Georgia domestics. 
“Berry, Agent.” 
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The plaintiff, also, proved by his book-keeper, that the 

oods charged in the account sued on, were sold and deliv- 
ered at the time specified, and at the prices charged, and 
were sold on a credit of six months; that the smallest bill, 
usually sold by the plaintiff on a credit, was five bales, though 
a less number was sometimes sold for cash; that defendant 

urchased goods from the plaintiff twice, previous to the 
bills sued on in this case, and paid for them in about six 
months after they were delivered to him; that it was the 
settled rule and understanding between those who dealt with 
the plaintiff, and the plaintiff, that interest should be charg- 
ed and paid after six months from the date of the purchase. 
The plaintiff then closed. 

The defendant introduced the following receipt, to-wit : 


“AuGUSTA MANUFACTURING CoMPANY, 
Augusta, Ga., Sept. 1854. 


“C, B. WetitBorN: Dear Sir—Your favor of the 13th 
inst. is at hand, covering last halves of bank notes for two 
hundred and forty dollars, which is now at your credit. 

“ Yours truly, “ JameES Hops, Treasurer.” 


The defendant, also, introduced Thomas B. Jolly, who 
testified: That, in the year 1855, (as he thinks) ke saw the 
defendant mail two letters to the plaintiff by different mails, 
one containing the right, and the other the left hand halves 
of bank bills; that he did not recollect the amount of the 
bills; thought it was one hundred and fifty, or two hundred 
and fifty dollars; rather thought it was the latter; that he 
did not remember what month the letters were mailed; that 
the letters were directed to somebody in Augusta, but he 
did not recollect who; that the letters were mailed before 
January. Being réexamined by the defendant, the witness 
stated: That he recollected that the letters were addressed 
to the Augusta Manufacturing Company, but did not recol- 
lect whether the name of James Hope, Agent, was on them 
or not. 

The presiding Judge certifies that this witness, Jolly, was 
evidently intoxicated at the time he testified. 

The testimony being closed, the Court, amongst other 
things, charged the jury: 

“That they were to decide from the proofs whether the 
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money specified in the receipt introduced by the defendant 
was paid on the claim in suit in this case, or on some other 
claim ; that the defendant is entitled to a credit for it some- 
where, and if he has not received credit for it elsewhere, he 
is entitled to it on the account sued on.” 

Counsel for defendant requested the Court to charge the 
jury as follows, to-wit: 

“That a letter sent by mail is presumed from the known 
course of the department, to have reached its destination at 
the regular time, and to have been received (if addressed to 
the plaintiffs) at the plaintiffs’ usual place of receiving let- 
ters. The Court remarking: ‘That, as a general rule, the 
principle of the request was true, but to make money, sent 
by mail, a valid payment, the debtor must show by proof 
either an express authority to remit by mail, or that it was 
the usual course of business between the parties for the de- 
fendant to remit money by mail at the plaintiff’s risk.” 

Counsel for the defendant also requested the Court to 
charge the jury: 

“Phat the fact that the claim sued on was nearly barred 
by the statute of limitation, before suit was brought, was a 
circumstance from which the jury might presume payment 
of the claim.” 

The Court refused so to charge the jury, but on that sub- 
ject charged as follows: 

“The mere fact that the plaintiff did not sue on the claim 
until it was nearly barred by the statute of limitations, did 
not, of itself, raise a presumption of payment, but it was a 
fact in the case, and the jury might consider it along with 
the other facts in the case, and from all the testimony, the 
jury would decide whether any of the claim had been paid, 
and if any, how much of it had been paid.” 

Counsel for defendant also requested the Court to charge 
the jury: 

“That they might determine, and find as a question of 
fact from the testimony in the case, whether the defendant 
really mailed money to the plaintiff, and if so, whether it 
was in fact received by the plaintiff.” 

The Court refused to charge the jury as thus requested. 

The jury returned a verdict in favor of the plaintiff for 
five hundred and fifteen dollars and sixty cents. 
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Counsel for the defendant then moved for a new trial of 
said case on the following grounds, to-wit: 

1. Because the Court erred in charging, and refusing to 
charge, as hereinbefore set forth. 

2. Because the jury found contrary to law and evidence 
and against the weight of evidence. 

Upon hearing said motion for a new trial, the presiding 
Judge passed an order, setting aside the verdict and award- 
ing a new trial, and this decision is assigned as error in this 


case, 
W. K. Moore, for the plaintiff in error. 
JACKSON, for the defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


1. The new trial was erroneously allowed in this case, as 
we think the evidence was sufficient to authorize and require 
the jury to find for the plaintiff, as they did. 

The two bills of goods, on which the suit was brought, 
were due and payable as follows: One for $250 was sold 
and delivered on the 26th of April, 1854, and due at six 
months, say on the 26th of October, 1854; the other was 
sold and delivered on the 30th of December, 1854, for 
$266 26, and due on the 30th of June, 1855. The plaintiff, 
having sufficiently proved the sale and delivery of these 
bills at the prices charged, was entitled to recover. 

The payment made by the defendant, on the 13th Septem- 
ber, 1854, of two hundred and forty dollars, evidenced by 
the letter of the treasurer of the 14th September, 1854, and 
which was plead by defendant as a part payment on the two 
bills, did not, in the opinion of this Court, apply properly 
as a credit to the bills sued on. The account sued on, and 
the evidence of the plaintiff, showed that the defendant had 
purchased a bill of goods previously to both of those, to-wit : 
on the first of February, 1854, which was due on the first of 
August, 1854, The letter acknowledging the receipt, and 
the only evidence defendant had of its payment, stated that 
it was to his credit and the account sued on, and the evi- 
dence of the clerk showed that that payment was applied to 
the bill that was sold on the first of February, 1854. An- 


VoL, xxx1—25. 











370 SUPREME COURT OF GEORGIA. 


The Augusta Manufacturing Company vs. Wellborn. 








other circumstance is, that when this remittance was made 
neither of the two bills sued on was due. That of the first 
of February, 1854, was, and although there is nothing Wrong 
in paying money on accounts in advance of their maturity, 
yet where there are two accounts, one past due a month and 
a half, and the other the same time to run before maturity, 
and a remittance is made, in the absence of all other proof, 
the presumption would be, that it was intended to apply to 
that which was past due. Another circumstance in this evi- 
dence, and a very conclusive one, is this; in the letter of 
defendant, of 28th December, 1854, and when the last bill of 
goods was ordered, he remarked—“TI will remit you the bal- 
ance of former purchase about the 15th January. Money 
is scarce. Times dull.” If the remittance of $240, on 13th 
September, applied to the bill due 26th October, it would 
have paid the whole of that bill but about $10. Defendant 
would hardly have thought it necessary to excuse himself 
for so small a balance, when ali but that had been paid up 
so long before its maturity. Then again, the, remittance 
was just the amount of the bill of 1st February, 1854, or 
within seventy cents of it. With all these circumstances to 
support the verdict of the jury, it ought not to be disturbed. 

No importance was attached to the evidence of Jolly, 
either by counsel in the argument, or by this Court. What 
he did know about a remittance evidently related to that of 
September, 1854. 

2. The interference by this Court with the discretion of 
the Court below, in granting or refusing a new trial, is made 
a duty by the New Trial Act of 20th February, 1854: Pam., 
Act 47. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in granting a 
new trial in said case. 
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THE PLANTERS’ & MECHANICS’ BANK OF 
DALTON vs. ERWIN. 


1. Where a material alteration is made in an instrument, in a different 
handwriting from that in which it is written, and a plea of non est fac- 
tum is filed, it is error to instruct the jury, in such a case, that the 
law presumes the alteration was made at the time the instrument was 
executed. The law presumes nothing in such a case, but leaves the 
whole question to be passed upon by the jury. 

2. By the 9th section of the Charter of the Planters’ & Mechanics’ Bank 
of Dalton, it is declared that ‘‘ the bills obligatory and of credit, notes 
and other contracts whatever, in behalf of said corporation, shall be 
binding upon the said Company: Provided, the same be signed by the 
President and countersigned by the Cashier of said corporation; and 
the funds of said corporation shall, in no case, be liable for any con- 
tract or engagement whatever, unless the same be signed and counter- 
signed as aforesaid :” 

Held, That bank bills, signed by a Vice-President, and countersigned 
by an Assistant Cashier, there being a regular President and Cashier 
in office at the time, discharging their respective duties, are not bind- 
ing on the corporation. 


Assumpsit, in Whitfield Superior Court. Tried before 
Judge WALKER, at the April Term, 1860. 


This was an action brought by John Erwin, to recover 
the sum of one hundred and twenty-five dollars, due on thir- 
ty-four bank notes, dated Dalton, July 1st, 1855, and pur- 
porting to be the notes of the Planters’ & Mechanics’ Bank 
of Dalton. The notes were signed by 8. C. Hull, as Vice- 
President, and countersigned by M. Hobart, as Assistant 
Cashier. 

To this action the Planters’ & Mechanics’ Bank of Dalton, 
pleaded: That the notes sued on were not its act and deed ; 
that it never authorized S. C. Hull and M. Hobart to sign 
said notes, and that said Hull and Hobart were not author- 
ized by said bank to act as Vice-President and Assistant 
Cashier in any manner, or to bind the bank in any form. 

On the trial of said case, the plaintiff introduced the notes 
sued on, and proved that they were presented at the bank 
and payment demanded, on the 16th of March, 1857, prior 
to the commencement of the action. 
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The plaintiff also introduced, in evidence, the following 
extract from the Minutes of the Board of Directors of the 
Bank, produced in Court under a notice: 

DALton, Sept. 13th, 1855, 

“ Ata meeting of the Board of Directors of the Planters’ 
& Mechanics’ Bank of Dalton, held 13th September, 1855, 
Present: James Morris, David Preston, James H. Kibbie, 
and T. B. Thompson. 

“On motion of James H. Kibbie, S. C. Hull, of Chicago, 
Illinois, be, and he is hereby, appointed Vice-President of 
the Planters’ & Mechanics’ Bank of Dalton, Georgia, so far as 
to authorize and empower him to sign, as Vice-President of 
Sil DARK, 600 s--<- ... dollars of the bills of said bank, of 
the new and last issue, from number ..... . to number ,...... 
Said order passed in consequence of the President of said 
bank not being able to attend to the same in time, and for 
want of a sufficient number of impressions, and that M. 
Hobart, of Chicago, Illinois, be appointed Assistant Cashier, 
to sign with the Vice-President the above named, and the 
above amount and description of bills, which said office and 
the completion of said object, is all the powers delegated by 
said directors of the bank, to them. 

“James Morris, 

“'T, B. THompson, 
“James H. Krppis, 
“Davip PRESTON.” 


It appeared from the said extract of the minutes that the 
name of “Ichabod Tucker,” had been erased or stricken out, 
and the name of “S. C. Hull,” interlined, and that the 
name of “Charles N. Barnes” had been erased or stricken 
out, and the name of “ M. Hobart,” interlined. 

The proof also showed, that the body of the extract from 
the minutes was in the hand-writing of James Morris, and 
that the interlineations were in the hand-writing of James 
H. Kibbie; that the bank had redeemed a small number of 
bills signed and countersigned like the bills sued on, but had 
afterwards repudiated the bills thus signed and countersigned, 
and refused to pay or redeem them; that in January, 
1856, Hull was the clerk of Kibbie, in the town of Warren, 
Trumbull county, Ohio, and that Kibbie afterwards moved 
to Chicago, [llinois. 
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The defendant proposed to prove the reason assigned by 
the bank officers for redeeming a few of the bills signed by 
Hull and countersigned by Hobart, which was, “that they 
were ignorant of the number and amount of such bills, and 
redeemed a few at first rather than that the credit of the 
bank should suffer ; but that so soon as they became aware 
of the number and amount of the bills in cireulation, signed 
by Hull and Hobart, they, the officers of the bank, promptly 
repudiated such bills as unauthorized ;” which testimony be- 
ing objected to, was repelled, and defendant excepted. 

The defendant also offered in evidence an order on the 
minutes of the Board of Directors of the Bank, passed since 
this suit was commenced, repudiating the bills signed by 
Hull and Hobart, and declaring the alteration of the minutes 
as hereinbefure stated, a forgery; which testimony being 
objected to, was repelled by the Court, and defendant excepted. 

The defendant also offered in evidence a bill of indictment 
against Kibbie for forgery in interlining the names of Hull 
and Hobart as aforesaid ; which was objected to and repelled 
by the Court, and the defendant excepted. 

The testimony being closed, the presiding Judge charged 
ihe jury, amongst other things, as follows, to-wit: 

The issue for you to try is, whether the notes sued on are 
the notes of the bank or not. The plea of non est factum 
puts upon the plaintiff the burden of showing that the notes 
sued on are the notes of the bank. To do this, the plaintiff 
has introduced the minutes of the Board of Directors of the 
bank, and read from it an order passed by the board, au- 
thorizing, as he insists, the partiee—Hull and Hobart—who 
signed these bills as officers of the bank, to act as Vice- 
President and Assistant Cashier. Having shown this au- 
thority, the plaintiff insists that Hull and Hobart were au- 
thorized to bind the bank by signing bills. To this the de- 
fendant replies, that the charter of tie bank only authorizes 
the issuing of notes by the signature of President and Cashier, 
and that the Board of Directors could not authorize any one, 
as Vice-President and Assistant Cashier, to sign notes bind- 
ing the bank, and that if the bank could be bound by such 
action, still, it is not bound in this case, because a forgery has 
been committed by one James H. Kibbie, by erasing from 
the order, as originally passed, the names of Tucker and 
Barnes, and inserting in lieu thereof, and without the knowl- 
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edge or consent of the Board of Directors, those of Hull and 
Hobart. Inthe opinion of the Court, an order or resolu- 
tion of the Board of Directors, authorizing certain persons to 
sign and issue bills in the name of the bank as Vice-Presj- 
dent and Assistant Cashier, is sufficient authority to make 
notes so signed and issued, the notes of the bank, and bind 
it to redeem them. And if you find that such an order or 
resolution has been passed, and these bills were signed and 
issued under the authority of such an order, and that they 
have been presented, and demand and refusal of payment 
made, this will authorize you to find for the plaintiff. But 
if you find from the evidence, that the erasure of the names 
of Tucker and Barnes, and the insertion of those of Hull 
and Hobart, was a forgery, then the bank is not liable to 
pay these bills. Kibbie, though one of the directors, would 
not be authorized in the absence, and without the knowledge 
and consent of the board, to alter the minutes of their pro- 
ceedings; and if he did so alter the proceedings, then these 
notes would not be the notes of the bank, and you should find 
for the defendant. The presumption of law is, that an era- 
sure appearing upon a paper signed up, was made at the time 
it was executed ; but this presumption may be rebutted by 
proof. In this case you may consider all the evidence before 
you, and, from that, determine whether the erasure or inter- 
lineation was made by the board, or was a forgery. You 
may inspect the writing itself and gather all the aid you can 
from that. The verdict should turn upon the question, 
whether the names of Hull and Hobart were put in the order 
by the board or not. If they were, the bank is liable; if 
not, the bank is not liable. Something has been said about 
the notes being signed out of the State of Georgia. I do 
not recollect any testimony going to show where they were 
signed. In the opinion of the Court, it is not material 
where they were signed. If they were signed by the proper 
officers of the bank, the bank is liable for them ; if not, it is 
not liable. 

The jury returned a verdict in favor of the plaintiff for one 
hundred and twenty-five dollars principal, with interest from 
the 16th of March, 1857, and ten per cent. damages on the 
principal sum. 

Counsel for the defendant then made a motion for a new 
trial in said case, on the following grounds: 
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1st. Because the Court erred in rejecting the evidence of- 
fered by the defendant to show the reasons assigned for re- 
deeming some of the bills signed by Hull and Hobart, and 
that such bills were promptly repudiated when the bank 
learned the extent of the circulation issued by said Hull and 
Hobart. 

2. Because the verdict of the jury was contrary to evi- 
dence, and without sufficient legal evidence. 

3d. Because, if the minutes of the Board of Directors 
were genuine, and the board had had power to bind the bank, 
yet no authority is shown to sign the particular bills sued on. 

4th. Because the Court erred in instructing the jury that 
the Directors had power to bind the bank for the payment 
of bills issued by persons as Vice-President and Assistant 
Cashier. 

5th. Because the Court erred in charging the jury, that 
the board could appoint a Vice-Preeident and Assistant 
Cashier residing beyond the limits of the State, and that 
such appointees had the power to bind the bank, by signing 
and issuing bank notes out of the Jimits of the State, and in 
instructing the jury that it was not material where the notes 
were signed. 

6th. Because there was error in the charge given. 

7th. Because the Court erred in charging the jury that 
“the presumption of law was, that an erasure appearing on 
a paper signed up, was made at the time it was executed,” it 
having been shown by the evidence that the body of the min- 
utes was in the hand-writing of James Morris, and the inter- 
lineation in the hand-writing of James H. Kibbie. 

After hearing argument, the Judge overruled the motion, 
and refused the new trial, and this is the error assigned in 
this case. 


MoorE & JAcksoN, for the plaintiff in error. 
McCutcHeEon, by MILNer, for defendant in error. 

By the Court—LumpkIn, J., delivering the opinion. 

We think the Court erred in charging the jury, that the 


presumption of law was, that the alteration in the order on 
the minutes of the bank-book was made at the time the order 
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was entered. The order was written on the minutes in the 
hand-writing of James Morris. The insertion of different 
names from those contained in the original order, was in the 
hand-writing of Kibbie, who is charged with having perpe- 
trated the forgery. The plea of non est factum was filed by 
the Directors; and the Court should have presumed nothing— 
for in such case the law presumes nothing—but should have 
left the whole question to have been passed upon by the jury; 
Printup vs. Mitchell, 17 Ga. Rep., 558. Nor does this view 
of the law contravene the earlier case of Scealie vs. Dill, 
2 Kelly Rep., 128. This Court, after referring to numerous 
decisions upon this controverted doctrine, come to the con- 
clusion that the defendants would have been entitled to a 
verdict in that case, had they not failed to put in the plea of 
non est factum. In the case before the Court, that has been 
done. 

I look upon this question, however, as one of minor im- 
portance. It will not occur on another trial. Besides, I 
must say, that to my mind, there is little merit in this plea, 
as the face of the minutes show that it was the purpose of 
the Board of Directors to appoint a Vice-President and As- 
sistant Cashier, if not the particular persons whose names 
were substituted by interlineation in the place of those origi- 
nally nominated. 

The great question in this case is, were these bills signed 
by the Vice-President and Assistant Cashier binding upon 
the corporation ? 

The words of the charter of the Planters’ & Mechanics’ 
Bank of Dalton are peculiar in this respect: By section 
IXth, it is declared that “The bills obligatory and of eredit, 
notes and other contracts whatsoever in behalf of said cor- 
poration, shall be binding upon the said Company : Provided 
the same be signed by the President and countersigned by 
the Cashier of said corporation.” So far, the language is 
similar to that of the Southwestern Bank of Georgia, char- 
tered at the same session, and to like clauses, in most of the 
bank charters granted in this State, and might be construed 
to be directory, merely. But the section stops not here, but 
proceeds: “And the funds of said corporation shall in no 
ease be liable for any contract or engagement whatever, 
unless the same be signed and countersigned as aforesaid.” 
(See Pamphlet Acts, 1853-4, p. 190. 
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If bank bills are included in the clause to which this pro- 
hibition applies, there would seem to bean end of the ques- 
tion. At the very time when these new appointments were 
made, and the appointees authorized to fill up bills to an un- 
limited amount, there was a regular President and Cashier 
in the discharge of their duties ; and the only reason assigned 
for this violation of the charter was, that money could not 
be manufactured fast enough; that is the substance of it, 
and hence, subordinates are constituted, who resided in the 
State of Illinois, to fill up an impression which was never in 
the bank, and thus flood the Northwest with an irredeemable 
currency. 

As to the personal liability of the Directors, we have 
nothing to say ; but for the protection of the stockholders, and 
those who hold the genuine bills of the bank signed by the 
President and Cashier proper, we are not disinclined to see 
this spurious circulation repudiated. 

If it be said, that these bills have got into the hands of in- 
nocent holders, our reply is, that they could have protected 
themselves by looking at the charter, which, in strong phra- 
seology, has exempted the corporation from liability for bills 
thus signed. The want of power to bind even the corporate 
funds, in this way, was patent, and whosoever would, might 
avoid imposition. 

It may be suggested that, by the 5th section of the char- 
ter, the Directors were authorized to appoint such officers and 
clerks under them as might be deemed necessary for executing 
the business of the corporation. But a cursory examination 
of that section will show that it was not intended to clothe 
the Directors with the power to appoint co-ordinate officers 
to perform functions which could alone be discharged by the 
President and Cashier, and especially during the continuance 
in office of those incumbents. It is not unusual, we believe, 
for banks to appoint a president pro tempore and an assis- 
tant cashier. The former is invested with all the powers of 
president for the time being; he is, in fact, the president. 
Assistant cashiers aid the regular cashier in the performance 
of his onerous duties. But the assistant never countersigns 
bills. The very mode of signing these bills indicates that a 
swindle was intended. The V. added to the name of the 
Vice-President, and the Ass. to that of the Cashier are so 
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obscure as not to be noticed by an ordinary person or a casual 
inspection. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in charging 
the jury that the alteration made in the order passed by the 
Directors was done at the time that the order was put upon 
the minutes, and also in holding that the bills sued on in this 
case were binding upon the Company. 





MORTON vs. MORRIS. 


For a debtor to protect himself against loss, by remitting money to his 
creditor by mail, he must show either the express authority of the 
creditor to send in that mode, or a usage to that effect in business, 
from which the creditor’s authority may be inferred. 


Complaint, in Whitfield Superior Court. ‘Tried before 
Judge WALKER, at the April Term, 1860. 


This case came up, and was adjudicated upon the following 
state of facts, to-wit: 

William R. Morton instituted an action in the Superior 
Court of Whitfield county, against James Morris, to recover 
the sum due on a promissory note made by the defendant, 
payable to the order of the plaintiff, dated Charleston, 29th 
of April, 1856, due at six months, for one hundred and forty- 
eight dollars and eighty-three cents. 

To this action the defendant pleaded, that he had paid the 
note sued on, by remitting the money by mail to the plaintiff 
at Charleston, South Carolina, at his request. 

It appeared by the evidence adduced on the trial of said 
case, that the plaintiff, by J. R. Gibbs, his clerk and book- 
keeper, addressed the following letter to the defendant, to-wit: 


“ CHARLESTON, 18th of May, 1857. 


“Mr. JAMES Morris—Dear Sir: We will be exceedingly 
obliged to you, if convenient, to remit us the amount of your 
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note due Oct. 29, ’56, for one hundred and forty-eight dol- 
lars and 88 cents, with interest to 28th May, 1857, $6.07, 
amounting, in all, to $159 90. Money is very scarce here, 
and your attention will greatly oblige 
“Your friend, 
“WwW. R. MORTON, 
“per J. R. Gripes. 
“Please send us a draft if possible.” 


The defendant, on the 26th of May, 1857, deposited in 
the post-office at Spring Place, Georgia, a letter addressed 
to the plaintiff at Charleston, South Carolina, which letter 
contained two one hundred dollar bills, on the Bank of Ham- 
burg, South Carolina, and bills of other banks, making, in 
all, the sum of two hundred and eighty-four dollars. The 
letter was duly registered by the said post-master, and a re- 
ceipt for the letter given by him to the defendant. 

The clerk and book-keeper of the plaintiff testified that it 
was the plaintiff’s usual custom to write letters to his cus- 
tomers in the country, to remit the amounts of notes past due, 
but that the plaintiff did not authorize the defendant to mail 
the money due upon the notes sued on at his, the plaintiff’s, 
risk, 

Several letters between the parties were read in evidence, 
in which the defendant insisted that the money was mailed 
in strict compliance with the order and instructions of the 
plaintiff, and that the note was therefore paid; all of which 
the plaintiff, in his letters, denied, and insisted, upon the con- 
trary, that the money was mailed by defendant at his own, 
and not the plaintiff’s risk. 

There was no evidence that the plaintiff ever received the 
letter containing the money, but, on the contrary, the par- 
ties, in their correspondence upon the subject, treated it as 
lost. 

The testimony being closed, counsel for the plaintiff re- 
quested the Court to charge the jury as follows, to-wit : 

“Where a remittance of payment is made by post, the 
debtor must show that it was properly sealed and directed, 
and delivered to the officer, and it must appear that he was 
either directly authorized by the creditor to take this course, 
or that such had been the usual course of dealing between 
the parties, from which an authorization may be presumed. 
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He is bound to use all care and diligence appropriate to the 
occasion, and in case there be no direction by the creditor, 
the debtor should take the precaution of cutting bank notes, 
or similar securities.” 

This charge the Court refused to give, but, on the contra- 
ry, charged the jury: 

“That if it was shown that the defendant had received a 
letter from the plaintiff, requesting him to remit the amount 
of the note sued on, and that the defendant had mailed the 
amount of said note in bank bills, and that the mail was the 
usual mode of conveyance batenean the two points—Spring 
Place and Charleston—that it was payment by the defendant, 
whether it was shown that the plaintiff had received the re- 
mittance or not, and that in such case it was not necessary 
for the defendant to cut bank bills, unless so requested by 
the creditor.” 

The jury returned a verdict for the defendant. 

Whereupon, counsel for the plaintiff moved for a new trial 
of said case, on the grounds— 

Ist. Because the verdict of the jury was contrary to, and 
unsupported by the evidence, 

2d. Because the verdict was contrary to law. 

3d. Because the Court erred in charging, and refusing to 
charge the jury, as before stated. 

The Court refused the new trial, and that decision is the 
error assigned in this case. 


Mitner & Parrort, for the plaintiff in error. 


JoHnson & JACKSON, for the defendant in error. 


By the Court.—Lumpx1yn, J., delivering the opinion. 


Under all the circumstances, we think it best to remand 
this case for a rehearing. Weare not satisfied that the rule 
of law regulating this transaction was correctly laid down 
by the Court. Instead, a majority of the Court are inclined 
to hold that it was not; and we feel quite sure that, upon 
another trial, the evidence could be made more satisfactory. 

Mr. Morris’ note was payable at Charleston. Mr. Morton 


requested him, by letter, to remit the amount, adding, in a 
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nostseript, “ Please send us a draft if possible.” The amount 
of the note was inclosed in a letter and mailed at Spring 
Place, the residence of Morris. The letter containing the 
money was duly registered at the post-office. Whether it was 
sealed, does not appear. 

The rule of law regulating this case is thus stated, with 
but little variation, in all the text books: “ Payment»is often 
made by letter, and the question arises, at whose risk it is, 
when so made? This must depend upon circumstances ; but 
in general, the debtor is discharged, although the money do 
not reach the creditor, if he was directed or expressly au- 
thorized by the creditor so to send it, or if he can distinctly 
derive such authority from its being the usual course of busi- 
ness, and not otherwise. 1 Parsons on Contracts, 132. 

And Mr. Greenleaf says: “ When payment is made by a 
remittance by post to the creditor, it must be shown on the 
part of the debtor that the letter was properly sealed and 
directed, and that it was delivered into the post-office, and 
not to a private carrier or porter. He must also prove either 
the express direction of the creditor to remit in that mode, 
or a usage, or course of dealing, from which the authority of 
the creditor may be inferred. Where these circumstances 
concur, and a loss happens, it is the loss of the creditor.” 
2 Greenlf. Ev. section 525, 

Both writers cite the same authorities, namely: 1 Peake 
67; 1b., 185; Ry. & M. 149; Peake on Hv. by Norris, 412. 

It would seem, therefore, that a remittance by post is no 
discharge, unless there be express authority to send in that 
mode, or can be inferred from the usual course of business. 
Indeed, it has been held, that sending bank notes uncut, by 
direction, will not discharge the debtor; because it is usual 
among prudent people to cut such securities in halves, and 
send them at different times. 

It is clear, that to remit does not ex vi termini mean to 
transmit by mail. Its etymological signification is to send 
money by bills, check or otherwise, from one person to an- 
other, at a distance more or less remote from each other. 
Mr. Greenleaf does not so understand it; otherwise, he 
would not be guilty of the tautological blunder of using the 
phrase, “remittance by post.” 

Perhaps proof can be made upon another trial, that such 
was the usual way of transmitting funds from Spring Place 
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to Charleston, and that it was known to Mr. Morton. That 
it is not the only mode, is quite certain; for not only might 
private agency be resorted to, but the remittance by Express 
is more reliable; and then the company is liable for loss, 
which the post-office is not. 

As we cannot, then, direct a reargument without ordering 
a new trial, we prefer to give this case that direction, rather 
than endorse the doctrine as laid down by the Court in its 
charge to the jury. 

We would suggest that some effort be made to ascertain 
whether this letter reached the post-office at Charleston. 


JUDGMENT.—Whereupon, it is considered and adjudged, 
by the Court that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in not grant- 
ing a new trial in this case. 





CONYERS vs. BOWEN. 


Where parties are already in a Court of Equity, and the remedy at law 
is not likely to afford full, adequate and complete relief, they will not 
be driven into another forum. 


In Equity, in Coweta Superior Court. Decision by Judge 
HammMonpD, at the March Term, 1860. 


Francis D. Bowen filed his bill in equity, in the Superior 
Court of Coweta county, in which he alleged the following 
facts, to-wit : 

In the year 1846, or 1847, John Bowen purchased the 
life-estate of Patsy McCoy, in a negro man by the name of 
Patrick, a negro woman, by the name of Jenny, a negro boy, 
by the name of Willis, and a tract of land in the county of 
Campbell, known as the McCoy place, for which life-estate 
the said John Bowen agreed to pay to the said Patsy McCoy 
five hundred and fifty dollars, annually, and that a written 
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contract to that effect was duly executed by the parties, the 
said John Bowen giving security for the faithful perform- 
ance of his part of the contract; that pursuant to said con- 
tract, the said Patsy McCoy transferred and delivered the 
said negroes and land to the said John Bowen, who continued 
in the possession of the same until his death ; that, in the 
year 1852, the negro woman Jenny gave birth toa girl-child, 
which has been named Patsy, and which was also in the pos- 
session of the said John Bowen at the time of his death; 
that John Bowen was a member of the firm of Bowen & 
Brothers, against which firm the complainant obtained a 


judgment in Carroll Superior Court, on the 22d of Decem- 


ber, 1854, for the sum of $815 08 principal, and the sum of 
$194 interest, and the sum of...... dollars, for costs, from 
which judgment a fi. fa. issued on the 12th of January, 1855; 
that, in July, 1855, the said John Bowen died insolvent, and 
there has been no administration on his estate, nor is there 
likely to be ; that a short time after the death of the said 
John Bowen, his widow, Harriet Bowen, who had possession 
of the written contract aforesaid, either destroyed the same, 
or delivered it to one Horton, the agent of Patsy McCoy, 
both of whom reside out of the State of Georgia, and that 
said Horton, as such agent, took possession of the said land 
and negroes, through his sub-agents, Bennett H. Conyers, of 
the county of Cass, Joseph J. Pinson, of the county of Cow- 
eta, and William B. Conyers, of the county of Carroll ; that 
said agents have been hiring out said negroes, and renting 
said land, and receiving the profits, arising therefrom, ever 
since the death of the said John Bowen; that the destruc- 
tion or delivery of said contract to Horton by the widow of 
John Bowen, and the taking possession of said land and ne- 
groes by Horton and his said sub-agents, were done for the 
purpose of defeating the collection of said judgment in favor 
of the complainant ; that complainant has had his said fi. fa. 
levied upon said negroes, which have been claimed by said 
Horton and Bennett H. Conyers, as the agents of the said 
Patsy McCoy, which claims are now pending in Carroll 
Superior Court; that the complainant believes and charges 
that these claims have been interposed, and will be kept in 
Court, if possible, until after the death of Patsy McCoy, who 
is a very aged lady, so that the said land and negroes may 
then go to the remaindermen, and the rent of said land, and 
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the hire of said negroes, be secured to the said Patsy Me- 
Coy during the time that said claim cases ean be kept in 
Court, and the trials thereof staved off; that said Pinson has 
in his hands $250, arising from the hire of negro Willis, 
and now has him hired out for $180, for which he has a note; 
that William B. Conyers has now in his hands (if not paid 
over to Bennett H. Conyers) the sum of $150, arising from 
the hire of Patrick, Jenny and her child, and has them now 
hired out for the sum of $150, for which he has a note; that 
Moses M. Smith rented said land from John Bowen in his 
life-time, and since his death, has attorned to said Horton, 
as agent for Patsy McCoy, and that Hugh Brewster, of 
Coweta county, either bought an interest in said land from 
Smith, or agreed to pay the rent thereof jointly with Smith, 
and that the said Smith and Brewster jointly, or the said 
Smith alone, now owes the sum of $300 for the rent of said 
land, if they have not paid it over, and that they owe that 
sum for said rent for the present year 1858, for which they 
have given there obligation ; that the said sums of money, 
and notes, and obligations, given for the hire of said negroes 
and the rent of said land, will be withdrawn and_ paid over 
tu said Patsy McCoy, who resides in Mississippi, (unless re- 
strained by process from a Court of Chancery,) and the com- 
plainant be left without remedy; that complainant cannot 
prove the allegations of his bill without a resort to the con- 
science of the defendants for a discovery. 

The complainant, by his bill, prays for a discovery of 
the facts by the answer of the defendants; also an injunc- 
tion, restraining each and all of the parties from paying to 
Patsy McCoy or any one else the money in their hands aris- 
ing from the hire of said negroes or the rent of said land, 
and from delivering to said Patsy McCoy, or any one else, 
the notes and obligations given therefor ; also for such other 
relief as the facts of this case call for. 

To this bill, Bennett H. Conyer, sets up a demurrer, on 
the following grounds, to-wit: 

1. Because the bill is wanting in proper parties. 

2. Because the complainant has a complete remedy at law. 

3. Because their is no equity in said bill. 

Upon the hearing, the presiding Judge overruled the de- 
murrer and retained the bill, and this decision is complained 
of as error. 
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BucHANAN, for the plaintiff in error. 


PowWELL, for the defendant in error. 


By the Court.—LuMpk1y, J., delivering the opinion. 


We think the Court was right in overruling the demurrer 
to the bill in this case. In addition to the discovery which 
is sought, the common law remedy, by process of garnish- 
ment, isnot socomplete. Indeed it is not an adequate remedy. 

In the case of Field et al., vs. Jones and another, 10 Ga. 
Rep., 229, the person in possession of the effects held them 
directly under the debtor. Here, Conyers and the other de- 
fendants do not claim under Bowen, the debtor, but under 
Mrs. Patsy McCoy. They might, in truth, say in response 
to a summons of garnishment, that they had in their hands 
no effects belonging to the estate of Bowen, Again, in the 
case of Field vs. Jones, the common Jaw Courts had first 
acquired jurisdiction, and the learned Judge who delivered 
the opinion of this Court in that case refers to that. Here, 
the contrary is true. The parties are in a Court of equity, 
where the remedy, we must think, will be more full. 

In Phillips vs. Wessen and another, 16 Ga. Rep., 1387, 
this Court maintained a bill upon a slighter ground than 
this rests, owing to the obstacles which might be interposed 
to garnishment prucess. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 


VoL. xxxI—26, 
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FORD vs. BUCHANAN, 


Where a suit is instituted at law, and the proceeding at law is enjoined 
by bill—which seeks both discovery and relief—when the equity cause 
is reached in its order and ealled for trial, it is error in the Court to 
dissolve the injunction and direct the common law action to proceed: 
especially if a motion had been made at a previous stage of the litiga- 
tion to dissolve the injunction and rightfully refused, and there having 
been no change in the pleadings in the meantime. 


In Equity, in Cass Superior Court. Decision by Judge 
WALKER, at the March Term, 1860. 


This was a bill in equity, exhibited by Francis M. Ford, 
against Robert Buchanan, in which the complainant alleges; 

That in the year 1853, the complainant being a producer 
of pig iron in the county of Cass, in the State of Georgia, 
was told by the defendant, who then lived, and who still re- 
sides in the city of Cincinnati, in the State of Ohio, that 
pig iron was worth, and could be sold in the said city of Cin- 
cinnati, for from forty-three to forty-eight dollars per ton of 
2240 pounds; that the said defendant was at the time a com- 
mission merchant, carrying on business in said city of Cin- 
cinnati, and in consequence, and in consideration of. said 
representation of the defendant as to the value of pig iron, 
a contract was made between the parties that complainant 
should ship pig iron to the defendant, to be by him sold and 
disposed of on commission, and as the factor and agent of 
the complainant ; that under said contract, complainant drew 
three bills of exchange upon the defendant for two thousand 
dollars each—the first dated 26th of September, 1853, and 
due at six months, the second dated 28th February, 1854, 
and due at five months, and the third dated the 15th of 
March, 1854, and due at four months—all of which, as com- 
plainant believes, were accepted and paid by the defendant; 
amounting in all to six thousand dollars; that on the 22d of 
April, 1854, complainant accepted and paid off a draft drawn 
by the defendant on the complainant, for two thousand dol- 
lars, payable in New York, upon which the defendant real- 
ized a premium amounting to twenty-five dollars ; that in the 
years 1853 and 1854, the complainant shipped to the defend- 
ant, to Cincinnati, under the contract aforesaid, about one 
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hundred and sixteen tons of pig iron—worth, at the time the 
same was received by the defendant, from $43 00 to $48 00 
per ton, which, at the former price, was worth, in the aggre- 
gate, the sum of $4,988 00, and at the latter price, $5,568 00 
or other sum near that amount; that the freight on said pig 
iron from Cartersville, Georgia, to Cincinnati, Ohio, was 
$8 50 per ton, amounting to $986 00, which sum deducted 
from the value of the iron at $43 00 per ton, would leave 
said iron of the net aggregate value of $4,002 00 laid down 
in Cincinnati, and when deducted from the value of the iron 
at $48 00 per ton, would leave in the hands of the defendant 
in Cincinnati $4,682 00; that by adding the amount of the 
draft accepted aud paid by complainant, as aforesaid, and 
the premium realized thereon to the net value of the iron at 
the smaller price, would make the sum of $6,027 00, and 
when added to the value of the iron at the larger price, would 
make $6,697 00; that if said iron had been properly disposed 
of, would have yielded the defendant for complainant at least 
the net sum afuresaid of $4,002 00, which, with the draft 
aforesaid, accepted and paid by complainant, together with 
the premium thereon, make the sum of $6,027, amply suffi- 
cient to have paid off the bills of exchange drawn by com- 
plainant on the defendant as aforesaid ; that at the greater 
price, said iron ought to have yielded complainant, together 
with the said draft and its premium, the sum of $6,697, 
which sum exceeds the amount of the bills of exchange the 
sum of $697; that the defendant, for the purpose of defraud- 
ing the complainant, has carefully concealed from him all the 
facts connected with the sale of said pig iron—when it was 
sold, to whom and at what price sold, and whether for cash 
or on time, and refuses to render any account of such sale, 
or to account therefor as commission merchant and factor; 
that the defendant falsely represents that he has disposed of 
said pig iron, and that more than half of the preceeds aris- 
ing from the sale of the same have been applied to the pay- 
ment of certain charges, which the complainant alleges are 
false, fraudulent and iniquitous, and gotten up by defendant 
for storage, commissions, interest, freight, premiums, and 
other charges having no foundation ; that the said defendant 
pretends to have failed in business, and to have assigned 
the pretended indebtedness of complainant to him to one 
John T. Lewis and Robert M. Shoemake, of said city of 
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Cincinnati, and that the said Robert Buchanan, for the pre- 
tended use of said Lewis and Shoemake, commenced an ac- 
tion of assumpsit returnable to the September Term, 1856, 
of Cass Superior Court, against the complainant on an ac- 
count stated for $6,000, besides interest—which action is now 
pending on the appeal in said Court ; that the statement or 
account sued onin said action does not show the indebtedness 
of complainant to the defendant, because upon a full and 
fair settlement it will appear that the defendant is indebted 
to the complainant; that unless restrained, the said action 
at law will proceed against the complainant, and an unjust 
recovery be had therein by the said defendant, without ac- 
counting to complainant for said pig iron; that some time in 
the year 1856, the said defendant, for the purpose of further 
defrauding the complainant, procured, as complainant be- 
lieves, one Milton A. Candler to visit the complainant, in 
order to extract from him an admission of the correctness 
of the account as sued on in said action of assumpsit, and 
that said Candler has testified in answer to interrogatories 
taken out in said action, that complainant admitted an in- 
debtedness to the defendant of over three thousan.! dollars 
on the condition of said account stated, together with the 
false and fraudulent charges aforesaid ; that if the complain- 
ant made any such admissions, they were made in tota! igno- 
rance of the condition of said account, as well as the disposi- 
tion that had been made of the pig iron aforesaid; that what 
the complainant intended to admit, and may have admitted, 
was, that he did draw the bills of exchange aforesaid, and 
that the amounts of them were correctly stated, but not that 
he was at all indebted to defendant in the premises. 

The complainant, by his bill, prays: That the defendant 
may, on oath answer the charges of the bill, and discover 
the facts; also, that the defendant may render a full account 
of the sale of the pig iron, and account for the proceeds; 
also, that the bills of exchange sued on may be cancelled and 
delivered up; also, that the said action at law may be en- 
joined until the hearing of the bill; and also, for general 
relief. 

The injunction issued, as prayed for. 

The defendant, Robert Buchanan, filed his answer to the 
complainant’s bill, in which answer he admits: That com- 
plainant was a producer of pig iron in Cass county, Georgia, 
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and that he, the defendant, is a commission merchant in the 
city of Cincinnati, where he is carrying on, and has carried 
on such business for more than thirty-five years; he admits 
that the drafts were drawn by complainant, as stated in the 
bill, but denies that they were drawn at the solicitation of 
defendant, but were accepted by defendant, as were also the 
consignments of pig iron hereinafter mentioned, at the ear- 
nest request, and for the use and benefit of the complainant; 
that said bills of exchange were accepted and paid by the 
defendant, upon the faith of complainant’s agreement to con- 
sign to defendant for sale in Cincinnati, Ohio, pig iron of 
good quality, sufficient to cover the entire amount of such 
acceptances, together with the defendant’s charges and com- 
missions for the same, and also all other advances and com- 
missions on sales, and charges and disbursements for freight, 
insurance, labor, weighing, advertising, storage, interest, and 
all other expenses customary amongst merchants; that about 
the 26th of June, 1854, defendant received 112 319.2268 tons of 
pig iron from the complainant, which was all he ever did re- 
ceive. He denies that the iron was to weigh 2,240 pounds 
per ton, but that each ton was to weigh 2,268 pounds; he de- 
nies that the iron received was of good quality, or that it was 
worth in the Cincinnati market, when received, or at any 
time up to the time of selling the same, from $43 to $45 per 
ton, but was worth, during the latter part of that period, $25 
per ton, and no more; that on the 20th of January, 1855, 
finding it difficult, if not impossible, to sell the iron in Cin- 
cinnati, and in order to place himself in funds to meet his said 
acceptances for the complainant, the defendant took all of 
said iron to his own account at a credit of six months, at $25 
per ton, which was the highest market price, and the best 
terms at and on which the iron could be disposed of; that 
after deducting from the amount of said sale the advances 
for freight, and the usual and customary charges for labor, 
storage, weighing, drayage, interest, and commissions, there 
remained to the credit of complainant the sum of $1,239, 
which was so applied as a credit, as of the 1st day of August, 
1855, on the acceptances aforesaid; that a full and perfect 
account of said sale of the iron was forthwith rendered to 
complainant, which was ratified by him without objection ; 
that the defendant, after taking the iron to his own account, 
forthwith shipped the same to Pittsburgh, where it was sold 
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by a competent factor, at a sacrifice to defendant of $559 90, 
for which he expects nothing from complainant ; that in tak- 
ing said iron to himself, as complainant’s factor, he took it 
at more than the full market value of thesame, and has fully 
accounted to complainant therefor ; that he has not concealed, 
nor does he now conceal, anything connected with the pig 
iron, and denies that any of the charges in his account are 
unjust or otherwise than fair, usual and customary among 
merchants; the defendant denies that he has failed, although 
some of his paper went to protest, and is still unpaid, but he 
is still in the same business, and at the same place where he 
has carried it on for more than forty years past; he admits 
the sale of the claim on complainant to Lewis and Shoemake, 
and that suit is pending thereon as charged in the bill; the 
defendant denies owing complainant anything, but insists 
that the account sued on shows the true condition of the 
indebtedness between complainant and the said Lewis and 
Shoemake, the assignees of defendant; the defendant denies 
ever at any time contriving to defraud complainant by ex- 
tracting admissions from him through Mr, Candler or others, 
but insists that if the complainant admitted his indebtedness 
to defendant, according to the statement of said account, he 
did it with a full knowledge of the facts, and in accordance 
with similar admissions to the defendant; the defendant ad- 
mits that the first bill drawn on him by complainant for $2,- 
000 was paid by complainant by a draft on New York, which, 
together with $25 premium received by defendant, were duly 
applied as a credit upon the indebtedness of the complainant, 
an account of which is as follows: 


‘629 January, 1855, at 6 months. 


‘6112 319.2268 tons pig metal, a $25 $2,809 00 
** Charges. 
‘¢ 26 June, ’54—paid railroad charges, $145 00 
‘* freight 116 219.2268 at $8 50, 986 88 
‘* weighing metal, 14 50 
‘¢ drayage to yard 40, 46 40 
‘629 Jan.,’55— ‘ re-weighing metal, 14 00 
‘¢ advertising, 3 00 
‘¢ storage 7 months, 117 60 


‘‘ commissions, advancing 
charges $1,218 73.100 ¢ 23, 30 48 
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Amount brought forward...... 
699 Jan., ’55—paid int. and ch’g’s $1,218 74.100 13 


mo’s, 10 per ct. pr. an’m, 
‘¢ commissions on sale 23 
per cent., 


$1,357 81 


132 06 


70 22 $1,560 09 





‘«‘ Net amount due Ist August, 1856, $1,289 91 
‘615 Oct. ’53—to my account p 25 Sept., 6 mo’s, $2,000 00 
610 Mar.’54 ‘%* “ 8 Fe, 8 2,000 00 
wog 0 Mary 4 2,000 00 
‘7 Aug., ’55—int. to date, 10 per ct. per an., 
‘¢ $2,000, 16 months, 9 days 163, 271 67 
$5:9°000;-12. §* @ "992 88, 203 89 
“9000.12 * BB. % RG, 211 11 686 67 
$6,686 67 
‘622 Apr. ’54—by check on N. Y. 2,000, $2,025 00 
‘67 Aug., ’55—interest on 2,025 15 mo’s 169, 263 13 
61 ‘6 %56—net sales of pig metal, 1,239 09 


207 3,529 29 


$3,157 36 


‘* Interest thereon 6 days, 





‘¢ Balance due me, 


When the case was called in its order, at the March Term, 
1860, and a jury had been impannelled to try the same, the 
presiding Judge, on motion of the defendant’s counsel, and 
after argument had thereon, passed the following order to- 
wit: 

“The answer of the defendant having come in, it is 
ordered by the Court that the injunction in said case be dis- 
solved, for the purpose of trying the common law case en- 
joined by the bill, and that the said common law case pro- 
ceed to trial, and that the defendant have leave to use the 
discovery, if he desires it, in defense of said common law 
case.” 

The decision of the Court granting this order, and refus- 
ing to permit the complainant to try this equity cause alone, 
constitutes the errors assigned in this case. 


MILNER & PARROTT, for the plaintiff in error. 


AKIN, represented by LestEr, for the defendant in error. 
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By the Court—LuMPKIN, J., delivering the opinion. 


When the answer came in to the bill filed in this case, g 
motion was made by the complainant to dissolve the in- 
junction, which was to restrain the common law action until 
discovery and relief could be had under the bill. This mo- 
tion was refused, and the judgment of the Court brought up 
to this Court by writ of error, praying a reversal. The 
judgment of the Court below was affirmed. We cannot un- 
stand, therefore, why, when the equity cause was reached, 
in its order, the injunction should have been dissolved, and 
the common law action ordered to be tried. We think the 
ad interim injunction should have been continued until a 
final decree was rendered under the bill, upon all the issues 
made by the bill which included the same matters that were 
involved in the common law case. It might have resulted 
in a perpetual injunction of the proceeding at law, and thus 
have saved one trial, at least. 

For myself, I should gladly have availed myself, as a mat-. 
ter of policy, of the direction which His Honor the presid- 
ing Judge gave to the litigation—with the admissions of 
Buchanan in his answer—that the acceptances upon which 
his suit is brought, were made upon the faith of the iron which 
was to be forwarded to him by Ford, to be sold by him, and 
the proceeds applied to the drafts—and that the same had 
been received, but instead of being disposed of in the mar- 
ket according to his agreement with lord, had been appro- 
priated to his own use. I cannot see how there could have 
been a recovery in his favor. At any rate, the whole burden 
of showing that the iron had been fairly aceounted for, would 
have devolved upon him. 

Still, the counsel of Ford preferred to take the other 
course; and he, no doubt, understood the management of his 
case better than we do. It was his right, we hold, to insist 
upon trying the equity cause—when reached and called in 
its order—and no doubt, all the equities between the parties 
can be better adjusted in this way. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in dissolving 
the injunction, and ordering the action at law to be first 
tried. 
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GLENN vs. BLACK eé al. 


1. In a suit by the sheriff for the use of a plaintiff in execution, against 
a purchaser at sheriff’s sale, under the Act of the 27th December, 
1831: Cobb’s Digest, 513, the execution under which the sale was 
made, must be introduced in evidence, orits absence satisfactorily ac- 
counted for. 

2. If neither put in evidence or accounted for, a verdict for plaintiff 
would be without sufficient evidence to support it. 

8. The sheriff, who is plaintiff in such a case, is an incompetent witness, 
unless indemnified against the cost. Otherwise as to a deputy sheriff, 
who neither made the sale, nor is a party to the suit. 

4, The fi. fas. in favor of the wsees named in the declaration, against the 
defendant whose property was sold, are proper evidence in the cause 
to show their interest. 
It is not a misjoinder in such an action, to introduce as usees of the 
plaintiff, several plaintiffs in execution, whose interest is of the same 
nature, and who all claim a participation in the fund sued for; and if 
any such be omitted, through mistake or accidentally, the omission 
may be supplied by amendment. 
No recovery can be had under this statute in favor of a plaintiff in 
execution, who negligently or covinously failed to place his execution 
in the sheriff’s hands until after the sale, against a purchaser, himself 
a junior plaintiff in execution, who levied on the property, brought it 
to sale, ascertained what liens were in the sheriff’s hands, purchased 
only to secure his own debt, or a portion of it, and after the sale offered 
to settle with the sheriff, by paying off all fi. fas. in his hands at the 
time of the sale, older than his own, and by crediting the remainder 
on his own execution; nor in favor of any plaintiff whose execution 
the purchaser offered to pay after the sale. 

7. This case is distinguished from that of a contest for money actually in 
the sheriff's hands. 


7 


for) 


Assumpsit, in Chattooga Superior Court. Tried before 
Judge WALKER, at the March ‘Term, 1860. 


This was an action brought by Charles D. Black, as sheriff 
of Chattooga county, for the use of divers judgment credi- 
tors of Little B. Strange, against Jesse A. Glenn, to recover 
the purchase-price,of a lot of land sold by said sheriff, at 
sheriff’s sale, as the property of said Strange, and bid off 
by said Glenn. 

On the trial of the case in the Court below, the evidence 
disclosed the following state of facts : 
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On the first Tuesday in January, 1857, the plaintiff sold 
at sheriff’s sale, in due form, lot of land number 30, in the 
5th district of the 4th section of originally Cherokee, then 
Chattooga county. The lot of land was sold as the property 
of Little B. Strange, by virtue of a writ of fiert facias, issued 
from the Superior Court of Chattooga county, in favor of 
Leander W. Crook, against Little B. Strange, and was bid 
off by the defendant, Jesse A. Glenn, at the sum of $325, 
who requested the sheriff to put the land down to Crook, 
whom he represented. Sheriff refused. Whilst the sale was 
going on, Glenn was told by the deputy sheriff that there 
were other older fi. fas. in the office ; to which Glenn replied 
that he would pay them off. When the land was knocked 
off, Glenn announced to the sheriff that he was ready to settle 
his bid, and propose to pay off the older fi. fas. in the sheriff’s 
hands at the time of the sale, and appropriate the balance of 
the bid as a credit upon his own fi. fa. From some cause, 
the sheriff did not make the settlement at that time. After- 
wards, and on the same day, there were placed in the hands 
of the sheriff to claim the money, the following fi. fas. 
from a Justice’s Court of Chattooga county against the said 
Little B. Strange, to-wit: 2 in favor of William E. Adger 
& Co.; 2 in favor of McKenzie, Cadow & Co.; 3 in favor of 
Thomas G. Barker; 1 in favor of John Taylor; 1 in favor 
of Branon & Myers; 1 in favor Kerrs and Hope; 1 in 
favor of T. T. Hopkins, and 1 in favor of James McClung. 
After these fi. fas. were put into the sheriff’s hands, he then 
told Glenn that the calculations were made, and that he was 
ready to settle. When Glenn saw these Justice’s Court fi. 
fas., he told the sheriff that he would not pay them ; that he 

- would only pay off such fi. fas. as were in his hands at the 
time of sale, and credit the balance on his own fi. fa. The 
sheriff declined to settle on those terms. No special or for- 
mal demand for the amount of the bid was ever made. The 
only fi. fas. levied on the land, and in the sheriff’s hands at 
the time of thesale, except that of Crook, under which it was 
sold, were those in favor of Penn and of Lucinda Arnold. 
Those fi. fas. were in evidence on the trial, as were the Jus- 
tice’s Court fi. fas. aforesaid; but the fi. fa. in favor of Crook, 
under which the land was sold, was neither put in evidence, 
nor its absence accounted for. The sheriff testified, that he 
did not sell the land under any fi. fa. inevidence. Whenthe 
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plaintiff himself, and his deputy, were offered as witnesses, 
counsel for defendant objected to their testifying, on the 
ground of interest. So far as the plaintiff was concerned, 
it was proposed to indemnify him against the costs of the 
case, and the trial proceeded as if the indemnity had been 
given, though it was not in fact given. The Courtoverruled 


the objection as to the deputy sheriff, and defendant ex- 


cepted, 

When the plaintiff offered the aforesaid fi. fas. in evidence, 
(the fi. fa. in favor of Crook being absent and unaccounted 
tor) counsel for defendant objected to the testimony, on the 
ground that the land was not sold under either of said fi. fas. 

The objection was overruled by the Court, and defendant 
excepted, 

During the trial, the plaintiff proposed to amend his declara- 
tion by inserting, as aditional usees to the plaintiff, the 
names of William Penn, Lucinda Arnold and others; to 
which amendment counsel for the defendant objected, upon 
the ground that the same would bea misjoinder of parties, as 
the interests of the persons whose names it was proposed to 
insert were adverse to each other, and on the ground that 
the land was not sold under the f.. fas. in favor of any of said 
persons, except Penn. 

The Court overruled the objection, and defendant excepted. 

After the testimony was closed, the defendant’s counsel 
asked the Court to charge the jury: 

1. That the plaintiff was not entitled to recover in this 
case, not having shown any valid fi. fa. under which the land 
mentioned in the declaration was sold, and not having ac- 
counted for the absence of such fi. fa. 

2. That the jury could not presume a sale of the land 
under any of the fi. fas. read in evidence, on account of a levy 
made in 1855, especially when the sheriff himself testifies 
that he did not sell the land by virtue of any of the fi. fas. 
submitted in evidence. 

3. That the various usees of the plaintiff could not join 
in the same action to recover the fund sued for, when it was 
apparent to the Court and jury that there were other parties 
entitled to participate in the fund, or when it was apparent 
that no valid sale had been made to authorize a recovery. 

4. That a deed must have been tendered, and a demand 
of the bid made, before the plaintiff can recover. 
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The presiding Judge declined to give said charges, but 
charged the jury : 

That it must be shown that the defendant was required to 
comply with the terms of the sale and failed, or refused to 
do so ; that the plaintiff must show a sale by the sheriff un- 
der an execution which must be produced, or its absence ae- 
counted for, and that the defendant was the purchaser ; that 
the possession by the sheriff of fi. fas. with levies on the land at 
the time of the sale, was evidence which the jury might con- 
sider to show that he was legally seized of the land, and author- 
ized to sell it; and that though they could not presume a sale 
from the levies, yet it was evidence for them, and they must 
determine from all the evidence in the case, whether any sale 
under a valid fi. fa. had been proved ; that the i. fas. intro- 
duced were admitted for the purpose of showing that the 
usees were interested in the suit, and are not mere inter- 
lopers; that the jury must recollect the testimony, and from 
that determine whether there was any sale made under them 
or any of them. If there was any such sale made under 
either of said fi. fas., then the jury would be authorized to 
find that a sale had been proven; that parties have a right 
to claim the proceeds of the sale at any time before the money 
is paid out by the sheriff. A levy on the land and a sale 
under such levy must be proved ; thesale need not be proved 
by writing, but it must appear that the sale took place by 
virtue of a valid execution; thatif the jury find the princi- 
pal for the plaintiff, interest was also due from the day of 
sale. 

The charge as given, and the refusal to charge as requested, 
were excepted to by defendant’s counsel. 

The jury returned a verdict for the plaintiff for $325, with 
interest from the first Tuesday in January, 1857. 

Counsel for defendant then moved for a new trial, on the 
grounds: 

1. That the verdict is contrary to the charge of the 
Court. 

2. That it is contrary to evidence, and without evidence, 
and decidedly against the weight of evidence. 

3. That the Court erred in allowing the sheriff and his 
deputy to testify in this case. 

4, That the Court erred in admitting in evidence the 


ji. fas. objected to. 
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5. That the Court erred in allowing the plaintiff to 
amend his writ over the objections of defendant’s counsel. 

6. That the Court erred in charging as he did, and in re- 
fusing to charge, as requested by defendant’s sonata 

The presiding Judge overruled the motion for a new trial, 
and such refusal is the error complained of ia this case. 


L. W. Crook, by GLENN, for plaintiff in error. 
A. R. Wriaut, for defendant in error. 


By the Court.—JEnK1ns, J., delivering the opinion. 


1. The first exception presented by the record in this case 
is, that the verdict is contrary to the charge of the Court. 

The Court charged the jury, “that the plaintiff must show 
a sale, by the sheriff, under an execution, which must be pro- 
duced, or its absence accounted for.” The brief of evidence 
in the record shows, that the land was sold under the execu- 
tion in favor of Leander W. Crook, and under no other, 
though two others which were in evidence had been levied on 
the land more than a year previously, but were permitted to 
lie inactive in the sheriff’s hands. After all the executions 
had been put in evidence, the sheriff testified, positively, that 
he did not sell the land under any of the fi. fas. in evidence. 
The execution of Crook was not in evidence, nor was its ab- 
sence accounted for. The charge of the Court on this point 
was certainly correct, and the verdict of the jury was con- 
trary to it. This was one of the grounds on which the de- 
fendant moved for a new trial, and the Court erred in not 
granting that motion. 

This would itself be a sufficient reason for sending the 
cause back to be retried, but as there is a more important 
question in reserve, which must recur on any subsequent 
trial, we deem it proper to dispose of all the questions raised 
by the bill of exceptions. 

Having held, in considering the first exception, that the 
execution under which the sheriff sold the land, was an es- 
sential part of plaintiff’s proof, unless its absence were sat- 
isfactorily accounted for, and secondary evidence supplied ; 
and such proof being wanting, it follows that the verdict was 
without sufficient evidence to support it, and this was ground 
for setting aside the verdict. 
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3. The sheriff was an incompetent witness, unless indem- 
nified against costs. This seems to have been recognized b 
all parties, and the statement in the record is, that the plain- 
tiff proposed to indemnify him, (i. e., the usees or beneficiary 
plaintiffs,) and the cause proceeded as though he had been 
indemnified; but in point of fact he had not been. All this 
amounts to a waiver on the part of the defendant below, and 
we did not understand him as insisting on this exception in 
this Court. No sufficient reason was suggested in the argu- 
ment, and none occurs to us, for holding that the deputy 
sheriff was an incompetent witness. He was no party to the 
suit, could have no interest in the plaintiff’s suecess, and was 
not in any way liable for costs. There was, therefore, no 
error in these rulings. 

4. The several fi. fas. in favor of the plaintiff’s wsees being 
offered in evidence, were objected to, and plaintiff in error 
excepts, that the Court erred in overruling the objection and 
admitting the ji. fas. They were not offered or admitted for 
any purpose, other than to show the interest of the plaintiffs 
as usees, and for this purpose were not only proper, but neces- 
sary evidence. The Court did not err in admitting them. 

5. The plaintiff, at the trial term, moved to amend his 
declaration by adding other usees than those originally named 
in it. This amendment neither introduced a new cause of 
action, nor in any way varied the liability of the defendant. 
Technically speaking, it did not change the party plaintiff. 
The sheriff is the party plaintiff; with him the contract set 
out in the declaration was made. The usees are introduced 
to show, in the language of the statute, who is, or are, inter- 
ested in the enforcement of the contract. I?f any party having 
an interest identical with the usees named in the declara- 
tion, be accidentally omitted, it would be proper and just 
that the omission be supplied by amendment. It was argued 
that there was, by this amendment, a misjoinder of plaintiff’s. 
But there was, in reality, after the amendment, but one plain- 
tiff, viz: thesheriff. He is the party authorized to sue. He 
had discretion in such cases, either to proceed against the re- 
cusant purchaser for the whole amount of his bid, or to re- 
sell the property, and hold him liable for any loss that may 
result. 

There can be but one recovery for such failure, or refusal 
to comply with the terms of the sale, and as the Act provides 
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that the sheriff shall sue for the use of the party interested, 
all persons so interested should be joined as usees, The 
money recovered, if any, goes into the sheriff’s hands, and 
he is subject to the order of the Court, in distributing it 
among the usees. ‘The amendment was properly allowed. - 

6. The sixth and last exception is, that the Court erred in 
the charge to the jury. 

The chief objection under this exception, which brings up 
the most important question in the case, is to that part of the 
charge thus expressed: “That parties have a right to claim 
the proceeds of the sale at any time before the money is paid 
out by the sheriff.” With this proposition as applied to money 
actually in the hands of the sheriff, we have in this case no 
concern, and must not be understood as dissenting from it in 
that sense. We, however, distinguish money in the sheriff’s 
hands, from money for which he is compelled to sue, and the 
recovery of which may be resisted on various grounds, An 
idea seems to obtain, to a greater or less extent, that nothing 
more is necessary to insure a recovery under this statute, than 
to prove a sale by the sheriff with competent authority, and 
that the defendant made the last or highest bid, and then 
failed or refused to comply with the bid. In Collier vs. Per- 
kerson, at the present term, we have given a different con- 
struction td the statute, holding that the Legislature did not — 
intend to make the particular class of contracts embraced in 
its provisions more sacred than any other—did not intend to 
deny to the party sued a defense. Had this statute not been 
passed, the remedy of the wsees would have been by bill in 
equity for a specific performance of the purchaser’s contract. 
Were they now pursuing that remedy, the defendant “ might 
insist upon any matter which shows it to be inequitable to 
grant such relief :” 1st Story’s Equity, sec. 161. By our con- 
struction of the statute, the Legislature intended only to 
change the remedy—to make it more summary and less ex- 
pressive, leaving to the defendant all the defenses of which 
he might in the other procedure have availed himself. If 
he can show that, owing to ascertained laches, or covinous 
concealment, or positive fraud of the party seeking to enforce 
the contract, he had been induced to purchase, when, with a 
full knowledge of all the circumstances of plaintiff’s claim, 
and that it would be asserted, he would not have done so, he 


should not be held liable. 
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In the case at bar, the land was sold under Crook’s exeey- 
tion. The defendant represented Crook as his attorney at 
law, Crook not being present. The case stands, then, as 
though Crook, the plaintiff in execution, had been the pur- 
chaser, and were now the defendant below. 

All the circumstances indicate that Crook’s object was to 
procure satisfaction of his debt, or some part thereof, rather 
than to acquire title to the land. To secure this object, he 
was willing to purchase the land at its full value. He there- 
fore caused a levy to be made on the land, and brought it to 
sale. Like a vigilant creditor and a careful man, when the 
time of sale arrived, he ascertained what liens upon this land 
were in the sheriff’s hands. Finding only two, there, viz: 
the execution of Penn and Arnold (two of the usees) both 
of which had been levied on the land (though not pressing 
it to sale,) and both of superior lien to his own, he determin- 
ed for himself what price he would give for the land, knowing 
that so much of the purchase-money as the two superior liens 
called for must be paid upon them, and reasonably calculating 
that the remainder would be credited upon his own fi. fa., was 
induced to purchase. In the course of the bidding, he is in- 
formed by the deputy sheriff, who supposes he may be ig- 
norant ot the fact, that there are in the sheriffs hands to claim 
the proceeds of the sale, older fi. fas. than his own. He re- 
plies, that he is aware of that, and would be prepared to pay 
them off, and have the balance of the purchase-money cred- 
ited on his own. Having purchased the property, he forth- 
with informs the sheriff that he is prepared to settle in that 
way. The sheriff makes no objection, but, for some reason, 
(probably pressure of other official business,) defers the set- 
tlement to a later hour. Ata subsequent time, on the same 
day, the sheriff informed the plaintiff in error that the cal- 
culations had been made, and he was ready to settle with 
him. They proceeded to a settlement, when the sheriff pro- 
duced sundry Justices’ Court fi. fas., older than that of the 
purchaser, which had been placed in his hands to claim money 
subsequent to the sale. The purchaser then refused to pay 
money to be appropriated to the satisfaction of those fi. fas., 
but again offered to pay all that might be due on the fi. fas. 
in the sheriff’s hands at the time of the sale, of older date 
than his, and claimed to have the remainder credited on the 
latter. The sheriff declined to make such settlement, and 
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this suit was instituted. There is no proof that the purchaser 
knew of the existence of those Justices’ Court fi. fas.; and 
had he known of their existence, he could not know but that 
they had been satisfied. He had used diligence to ascertain 
what liens were then brought forward to be asserted against 
the land about to be sold by his own diligence. Had those 

. fas. been placed in the sheriff’s hands before the sale, he 
would have known it, and it is morally certain, he would not 
have become the purchaser; because his whole conduct shows 
that his object was not to acquire the land sold, but to secure 
his debt. 

Why were not those Justices’ Court fi. fas. placed in the 
sheriff’s hands before the sale? Clearly, either from Jaches, 
or in the practice of a cunning stratagem to induce the levy- 
ing and selling creditor to compete as a bidder, until the 
expectation of having the purchase-money credited on_ his 
execution, thus substituting the land for the judgment debt. 
The fact that the executions were, so soon after the sale, 
placed in the sheriff’s hands, is suggestive of the idea, that 
their owners were present with them in their pockets all the 
while, cunningly, rather than negligently, concealing their 
existence, and the use to be made of them. To us, it seems 
clear enough, that either by the laches or covin of the owners 
of those fi. fas., the plaintiff in error was induced to makea 
purchase which he would not otherwise have made, and this 
constitutes a good defense against their attempt to coerce 
payment of the purchase-money. As to those two usees 
whose ji. fas., had been levied on this land long anterior, and 
which were in the sheriff’s hands at the time of the sale, the 
defense of the plaintiff in error against them stands on a 
different footing. He had offered to pay those fi. fas., and he 
may, indeed must be presumed to have been ready a will- 
ing to do so whenever the sheriff would settle with him on 
the terms proposed. ‘To such settlement we think he is en- 
titled. To prevent misapprehension, we repeat, that we 
distinguish this case from the case of a claim of money ac- 
tually in the sheriff’s hands. 

We think the charge of the Court on this point was erro- 
neous, and for this reason, as for other errors specified, we 
reverse the judgment of the Court below. 


VoL. xxxI—27, 
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JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be te- 
versed, and a new trial ordered. First, on the ground that 
the fi. fa. under which the sheriff was alleged to have sold 
the property, for the purchase of which defendant is sought 
to be held liable, was neither put in evidence nor accounted 
for; and in this the verdict was contrary to law and the 
charge of the Court, and unsustained by evidence. Secondly, 
on the ground that the wsees, who were plaintiffs in execu- 
tion, placed in the sheriff’s hands after the sale, and after 
the defendant had offered to settle with the sheriff according 
to his bid, are not entitled to this statutory remedy against a 
vigilant creditor, who purchased with reference to the liens 
in the sheriff’s hands, and with a view to secure his own 
debt ; and that the other usees brought in by amendment are 
not entitled to this remedy against him, because before suit 
brought defendant had in good faith offered to pay their fi. 
fas., out of the purchase-money. 
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PURSLEY vs. RAMSEY. 


1. The liability of one of two defendants, depending upon the question 
whether he was the partner of the other, who signed a note sued on 
with a signature purporting to be that of a firm, and of articles of part- 
nership between them being offered in evidence, and their execution 
proven, it is not competent for the defendant, resisting a recovery agains 
him, on cross-examination to ask the witness who proved the execu- 
tion of the articles, what was said between the parties contracting, im- 
mediately after the execution of the articles, as to reason why a firm- 
name was not adopted, and also as to the right of one partner to sign 
the name of the other. 

2. In such a case, it is competent for the plaintiff, by proving dealings 
of the defendants with other persons, before the making of the note 
sued on, to show dealings on joint accounts, the use of a firm-name, 
and its recognition by both parties. 

3. It is not necessary that a firm-name be inserted in the articles of part- 
nership. The name in which their business is done, and by which they 
are generally known, becomes legitimately their firm-name. 

4. Declarations of one partner, in the course of casual conversations, 
are incompetent to show either a dissolution of a partnership, or, (if 
that were established by other evidence,) to affect parties not present, 
with notice of a dissolution. Public or personal notice of a dissolution 
of a copartnership once existing, is necessary to affect persons not pre- 
viously dealing with the firm, 


Certiorari, in Catoosa Superior Court. Decided by Judge 
WALKER, at the May Term, 1860. 


The record in this case discloses the following state of 
facts, to-wit: 

Reynold A. Ramsey and others, brought various suits in 
the Justices’ Court of 1095th district, G. M., of Catoosa 
county, against Robert Ware and Thomas K. Pursley, to 
recover the amount of divers promissory notes, purporting 
to be signed by “R. Ware & Co.,” and by “T. K. Pursley, 
by R. Ware.” 

To these cases, Thomas K, Pursley pleaded non est fac- 
tum in due form, and averring in his plea that he had never 
authorized Robert Ware as his agent or partner, or in any 
other way or manner, to sign said notes for him. 

At the trial term of said cases, judgments were rendered 
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in favor of the plaintiffs against the defendants, Robert Ware 
and Thomas K., Pursley. 

From these judgments Pursley entered appeals, and at the 
trial term of the appeal, it was agreed by the counsel of the 
parties that all the cases should be tried together, and that 
one verdict should determine all the cases. 

When the notes sued on were offered in evidence, they 
were objected to by the counsel for the defendant, on the 
ground that but two of the makers of the notes were sued, 
and that the Jaw required all of the makers of a joint note 
to be sued together, and that in the case of a joint and sey- 
eral note, either one or all of the makers must be sued. The 
objection was overruled and the notes admitted, to-which 
defendant excepted. 

Plaintiff then offered in evidence articles of partnership 
between Ware and Pursley, to which counsel for Pursley 
objected, on the grounds: 

Ist. That the articles of partnership did not authorize 
Ware to bind Pursley individually, and that if such partner- 
ship existed, Ware had no power to bind Pursley, except as 
a partner, and in this case he signed Pursley’s name not as 
partner, but as agent. 

2d. That, even if the question of partnership were in- 
volved in this case, the articles showed authority to bind 
Pursley only in January, 1857, when the contract was made, 
if at all, and not such authority in October, 1858. 

The objection was overruled and the evidence admitted, to 
which defendant excepted. 


Counsel for defendant proposed, in cross-examination of 


J.J. Smith, the witness by whom the execution of the ar- 
ticles of partnership was proved, to ask him what was said 
between Ware and Pursley, as to why a firm-name was not 
inserted in the articles, and also as to the right of one part- 
ner to sign the name of the other, the conversation occurring 
immediately after the execution of the articles. 

The testimony was objected to by the plaintiff’s counsel, 
and repelled, to which the defendant excepted. 

Plaintiff, also, proved that the notes sued on were given 
for stock, and that the names were signed by Ware—Purs- 
ley being then absent with stock to sell ; that Pursley bought 
stock in the fall of 1858, and gave his note therefor, which 
note Ware endorsed, and that Ware left the county the day 
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after the notes sued on were. given; that Ware and Pursley 
had given other notes for stock, signed by them individually, 
and in one instance, Pursley, after going and selling the 
stock, returned, and when the note was presented to him, he 
recognized it as right, and promised to pay it; that, in an- 
other instance, notes signed by Ware, exactly similar to the 
notes sued on, were given for borrowed money, in 1857, and 
when presented to Pursley, he seemed surprised and astonish- 
ed that such notes were in circulation, avowing that Ware 
had no authority to sign his name to the notes, but said that 
the holder should lose nothing, and afterwards paid the note, 
requesting the holder to say nothing about it; that this trans- 
action occurred soon after Pursley returned from market 
with stock; that, in another instance, Ware gave notes sign- 
ed like those sued on for borrowed money, to be used in buy- 
ing stock, and that, after Pursley returned from market with 
the stock, he and Ware gave new notes for the old ones, 
signing each his own name. 

Counsel for defendant objected to all this testimony, be- 
cause it all related to transactions before the notes sued on 
were given, and showing, as it did, only an implied authority 
to make notes a considerable time before the date of the 
notes sued on, did not illustrate any issue in this case. 

The objection was overruled, and defendant excepted. 

Plaintiff, also, proved a conversation with Pursley in rela- 
tion to a letter written by Pursley, in which he said that the 
eight hundred dollars he had sent to Ware was his propor- 
tion of the mules he had bought for him in the Cove. 

The plaintiff then closed, and counsel for defendant pro- 
posed to prove that, prior to the giving of the notes sued on, 
Ware took up the articles of partnership between him and 
Pursley, from the person with whom said articles were de- 
posited, and said that the partnership was dissolved, and 
that before the giving of the notes sued on, Ware had re- 
peatedly, and to divers persons, declared that the partner- 
ship was dissolved. 

The plaintiff’s counsel objected to this testimony, and the 
Court repelled the evidence, to which defendant excepted. 

Counsel for the plaintiff whilst addressing the jury in con- 
clusion, stated that the horses and mules for which the notes 
sued on were given, had been appropriated to the individual 
debts of Pursley, which statement was unwarranted by the 











406 SUPREME COURT OF GEORGIA. 





TS 


Pursley vs. Ramsey. 





testimony ; also, the said counsel, in conclusion, read to the 
jury acase from 20th Georgia Reports, of Collins et al. vs, 
Cross et al., which, he said, was just like the case then on 
trial, and that defendant’s plea was insufficient, which case 
was not read by the counsel who opened the case for the 
plaintiff, nor was any objection to the plea taken before the 
Court ; said counsel, also, remarked in the hearing of the 
jury, just as they were retiring to consider the case, that it 
was a plain case, and that it would not take the jury five 
minutes to make up a verdict. 

The jury returned a verdict in favor of the plaintiff for 
the amount of the notes sued on. 

The case was taken by writ of certiorari to the Superior 
Court of Catoosa county, and the presiding Judge, upon the 
facts before stated, and after argument had thereon, dismissed 
the certiorari, and affirmed the judgment of the Justice’s 
Court, and this decision constitutes the error complained of 
in this case. 


W. K. Moors, for the plaintiff in error. 
W. H. UNDERWoopD, for the defendant in error. 
By the Court—JENKINS, J., delivering the opinion. 


1. The first error complained of in this case is, that the 
Court of original jurisdiction permitted the notes sued on 
to be read in evidence, overruling the objection of plaintiff 
in error, that but two of the makers of the notes were sued, 
whereas “ the law requires all of the makers of a joint note 
to be sued together, and that in the case of a joint and several 
note, either one, or all of the makers must be sued.” 

The notes in suit were signed “R. Ware & Co.,” “T. K. 
Pursley, by R. Ware.” The objection assumes that the sign- 
ature “R. Ware & Co.,” represents a plurality of persons, 
of whom the plaintiff in error is not one; but that no where 
appears. It is insisted throughout by the defendants in er- 
ror that, if R. Ware had no authority to bind the plaintiff in 
error by his individual signature, he nevertheless had author- 
ity to bind him as a partner; that there was a partnership 
existing between them in a particular trade; that the notes 
sued on were given in the course of that trade, and that the 
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signature of R. Ware & Co., represented that partnership. 
In the absence of proof, therefore, that that signature re- 
presented a firm, ora plurality of persons, of whom plaintiff 
in error was not one, this objection is simply begging the 
uestion. If intended to represent Ware and Pursley, and 
no other, then there were but two signers of the notes, and 
they were both sued. That objection to the notes, as evi- 
dence in the cause, was certainly not well taken. 

2. The articles of partnership between Ware and Pursley 
being offered in evidence, plaintiff in error objected, first, 
because “the articles of partnership did not authorize Ware 
to bind Pursley individually, and that, if such partnership 
existed, Ware had no power to bind Pursley, except as part- 
ner, and in this case he signed Pursley’s name not as part- 
ner but as agent.” 

This objection, like the other, assumes that the defendants 
in error did not seek to hold the plaintiff in error bound un- 
der the signature of R. Ware & Co., whilst we understand, 
from the whole conduct of the case in the Court of original 
jurisdiction, as disclosed by the record, as well as by the ar- 
gument before us, that they not only held him so bound, but 
that was their chief reliance. If the signature of R. Ware 
& Co. did bind Pursley, a futile attempt to bind him further 
by his individual signature, did not discharge him from the 
partnership liability. Why, upon the hypothesis that he was 
a partner in the firm of R. Ware & Co., Ware sought to bind 
him individually, does not appear, nor need we inquire. The 
plaintiff’s object on the trial was, to prove him bound by one 
signature or the other, and it was their privilege to insist 
upon both. The articles of partuership were certainly rele- 
vant evidence, and that disposes of this objection on the first 
ground taken. 

But this objection is urged, secondly, on the ground “that, 
even if the question of partnership were involved in this 
case, the articles showed authority to bind Pursley only in 
January, 1857, when the contract was made, if at all, and 
not such authority in October, 1858,” (the date of the notes.) 

This position (conceding for the argument that there were 
articles of partnership, conferring on Ware authority to bind 
Pursley as partner) assumes that such authority was limited 
to January, 1857. The answer is, that it was necessary for 
the Court and jury to have before them the articles, that they 
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might ascertain the duration of that authority. If, upon 
examination of the articles, it appeared that the partnership 
did not expire by its own limitation before the date of the 
notes in suit, then any authority they may have conferred 
on Ware to bind Pursley, continued until the making of the 
notes, unless the partnership were previously dissolved, and 
the onus of proving a dissolution was upon the plaintiff in 
error. It would seem, then, that the objection to this evi- 
dence was properly overruled. 

& On the cross-examination of the witness who proved 
the execution of the articles, plaintiff in error asked him 
what was said between the partners, Ware and Pursley, im- 
mediately after the execution, as to the reason why a firm- 
name was not adopted, and also as to the right of one part- 
ner to sign the name of the other. Objection being made, 
the question was ruled out, and that is assigned as error. 

This evidence could have no possible effect, unless by vary- 
ing the terms of the articles of partnership—by proving a 
contract of partnership, different from the written articles, 
which is inadmissible. It is an attempt to show a limitation 
in parol, fixed at the time of signing the articles, upon the 
power of one party to bind the other, and that, too, in_pre- 
judice of the right of strangers to the articles, who subse- 
quently dealt with the firm. Authorities to this point are 
abundant, but it is enough to cite one from the decisions of 
this Court— 

“Parol evidence is inadmissible to prove any contract, 
different from the written agreement, unless from fraud, ac- 
cident, or mistake, the instrument fails to speak the intention 
of the parties.” Wynn, Shannon & Co. vs. Cox, 5 Georgia 
Reports, 373. 

4, Several witnesses were offered to prove dealings of the 
plaintiff in error and R. Ware, with divers persons, after the 
execution of the articles of partnership, and before the dates 
of the notes in suit, showing purchases made by each on 
joint account, and on credit, the manner in which notes were 
given in the course of their dealing (in several instances pre- 
cisely such as these,) and the subsequent payment of them 
by the plaintiff in error. 

Plaintiff in error objected, and the objection was overruled. 

In a case like this, where one partner denies the authority 
of the other to bind him ina particular transaction, it is 
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certainly competent to show that by their general course of 
dealing, the authority to bind in like cases, as by the use of 
a particular partnership name, had been recognized and acted 
upon by him. It is not necessary that a firm-name should 
be inserted in the articles of partnership. The name in which 
their business is done, and by which they are generally 
known, becomes legitimately the firm-name. Collyer, sec. 215, . 
and Note 3; citing 2 Peters’ Reports, 198. 

5. Plaintiff in error sought to show a dissolution of the 
partnership by proving that, prior to the dates of the notes 
sued on, Ware had withdrawn the articles of partnership 
from the person in whose custody they had been placed by 
consent, saying that the partnership had been dissolved ; and 
by proving that Ware had stated the same thing to divers 
persons, at sundry times, before the making of the notes sued 
on. Objection being made, the Court ruled out the evidence, 
and to this ruling plaintiff in error excepted. The evidence 
offered was incompetent to prove either a dissolution of the 
co-partnership, or notice thereof (had there been no other proof 
of it) to the defendants in error, The co-partnership can- 
not be dissolved, or, in other words, the liability of the part- 
ners cannot be prevented, guoad third persons, without no- 
tice to them, and to the world in general, that the co-partner- 
ship no longer exists. Collyer on Partnership, sec. 120; cit- 
ing Lucas vs. The Bank of Darien, 2 Stewart, 280. 

A co-partnership once entered into is presumed to con- 
tinue, as to third persons, until notice is given. Thurston 
vs. Perkins, 7 Missouri, 29; Princeton & Kingston Turn- 
pike Co. vs. Gulich, 1 Harr., 160. 

Public notice of dissolution must be given, to affect per- 
sons not previously dealing with a partnership, and actual 
notice to dealers. Collyer, sec. 532, and Note 3. 

The evidence offered would have been good against Ware, 
but not against third persons. 

6. Plaintiff in error further insists that the verdict of 
the jury is contrary to law and evidence. 

It appears from the record that there were in evidence, on 
the trial, articles of partnership between Ware and Pursley, 
though they are not in the record. There was, however, 
abundant evidence that they were jointly interested in a 
trade, carried on in buying and selling horses, mules, ete. ; 
each occasionally buying, and each selling—one selling what 
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the other had bought. Some, at least, of the notes in suit 
were given (as proven) for such stock as they dealt in. Notes 
signed, as were these, by Ware, in consideration of such 
stock purchased, whilst Pursley was absent, selling stock, 
were, in some instances, paid by Pursley, and in others, on 
his return taken up, and the joint and several notes of Ware 
and Pursley substituted for them. In one instance, only, 
Pursley, having a note, signed as are those in suit, presented 
to him, expressed surprise—but subsequently paid it with a 
protestando against the authority of Ware to bind him. 

On a careful review of all the testimony, we are of opin- 
ion that the jury were justified in finding the existence of 
a partnership, and that the plaintiff in error was bound by 
the signature R. Ware & Co., to the notes. It was not neces- 
sary that a firm-name should be agreed upon in the articles 
of partnership. If there were evidence of an agreement to 
buy and sell on joint account, for mutual profit, and if one 
with the knowledge and assent express or implied of the 
other, was in the habit of using the name used in this case, 
that is sufficient. 

The Judge of the Superior Court sustained all the rulings 
of the Justices’ Court, and the verdict of the jury, on hear- 
ing of the certiorari, and we affirm his judgment. 


JUDGMENT.— Whereupon, ic is considered and adjudged 
by the Court, that the judgment of the Court below be af- 
firmed. 
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McAFEE vs. THE STATE OF GEORGIA. 


1. The law providing that the Superior Court for any county shall be 
holden on the fourth Monday in April, and the first Monday in May, 
if it occur that there are five Mondays in April, the Court may be hold- 
en during the week intervening between those commencing on the 
fourth Monday in April and the first Monday in May, without violation 
of law. 

2. The law providing, that in the same county, the Judge of the Superior 
Court shall draw a panel of Grand Jurors, and a panel of petit Jurors, 
for each week of the term of the Superior Court, does not disqualify a 
juror from serving more than one week of the term. It, at most, only 
confers a privilege of exemption, which may be waived. And if the 
same jurors who served during the first week, voluntarily serve during 
a week intervening, as stated in the previous note, and a defendant in 
a criminal case consent to be tried during that week, and fail to chal- 
lenge the array of jurors when presented, a motion in arrest of judg- 
ment after conviction will not be sustained. 

8. If a defendant on trial for stabbing, give in evidence, a previous diffi- 
culty or quarrel on the same day, to show a conspiracy of several to do 
him bodily harm, it is competent for the State to prove other incidents 
of the same previous difficulty, to the end that the jury may the better 
understand the merits of the case. 

4, In such a case it is no objection to the competency of a witness on the 
part of the State, or to his testimony, that he is one of the parties 
charged with conspiracy, and that his testimony tends to exculpate 
himself, if it rebut the conspiracy attempted to be proven. 

5. Under an indictment for stabbing, if the evidence show that the pro- 
secutor and the defendant agreed to fight—the prosecutor being en- 
tirely unarmed, and the defendant commenced from the first to use a 
knife, stabbing the prosecutor at every blow—it is not a case of self- 
defence, and a verdict of guilty is sustained by the law and the evi- 
dence. 

6. In such a case, a motion for a new trial, on the ground of newly dis- 
covered evidence, is properly refused, if it appear, first, that two of the 
witnesses whose evidence is alleged to have been newly discovered 
were subpoenaed by the defendant, and in attendance, and that the 
third proves the same facts as they—due diligence not having been 
shown; secondly, that the newly discovered evidence is only cumula- 
tive; thirdly, that their knowledge, showing a conspiracy had not been 
communicated to the defendant before the stabbing ; fourthly, that the 
newly discovered evidence would not, probably, and should not have 
varied the result. 
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Indictment for Stabbing, in Whitfield Superior Court, 
Tried before Judge WALKER, at the April Term, 1860. 


Juan McAfee was indicted in the Superior Court of Whit- 
field county, for the offense of stabbing William O. Fincher, 

The defendant was put upon his trial on the 4th day of 
May, during the week intervening the fourth Monday in 
April and the first Monday in May, 1860. 

The testimony adduced on the trial in the Court below, 
developed the following facts, to-wit : 

On the 29th day of February, 1860, at the town of Dal- 
ton, in the county of Whitfield, William O. Fincher (the party 
stabbed) and William Fincher, and a man by the name of 
Fuller, were in the act of starting home—it being near sun- 
down. The defendant was standing a little distance off from 
the group made up of the said two Finchers and Fuller, 
when Fuller, who was very drunk, either run up, or stag- 
gered up against the defendant. The defendant pushed Fuller 
off. William O. Fincher walked up close to where defendant 
and Fuller were, and asked Fuller if he was going to take 
that (meaning the push by defendant.) Defendant asked 
William O. Fincher if he took it up? to which Fincher re- 
plied that he had as soon as not. Defendant then said, 
“here’s at you,” and commenced pulling off his coat, and 
did pull it off. Defendant and William O. Fincher made at 
each other, met, and both struck about the same time—Fincher 
having no weapon of any kind, and striking with his fist 
alone, whilst defendant struck with his knife. The first lick 
made by defendant, with his knife, inflicted a wound on the 
left side of Fincher’s breast, just below the collar bone. The 
second lick made by defendant, with the knife, inflicted a stab 
just under the breast bone of Fincher, about the pit of the 
stomach, and rather to the right side. The third lick cut 
the left arm of Fincher, just below the elbow. The fourth 
lick cut the upper portion of Fincher’s right arm about mid- 
way between the wrist and elbow. Fincher’s clothes were 
cut in another place, which did not reach the skin. The wind 
would issue from both wounds on the breast as Fincher would 
breathe. Fincher was unable to work from the time of the 
eutting up to the time of the trial, and was then unable to 
work, and could not ride on horseback without much pain. 
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William O. Fincher testified that he did not see anything 
wrong in the defendant pushing off a drunk man when he 
staggered up against him, and when he asked Fuller if he 
was going to take that, he had no idea of getting into a diffi- 
culty, and did not know that the defendant and Fuller had 
anything against each other. Fincher had no weapon, and 
did not expect to have any fight until defendant commenced. 
pulling of his coat. 

There was some testimony relative toa quarrel or difficulty 
between Fuller and defendant, and others, at a barber’s shop 
on the same day of, but prior to the stabbing, in which there 
were threats made by Fuller and Wm. Fincher about whip- 
ping defendant, McAfee, and which has no connection with 
the fight between defendant and William O. Fincher. Some 
one gave defendant warning that some of the boys were after 
him to whip him. 

Testimony relative to this previous quarrel or difficulty, 
was first offered and introduced by the defendant, to which 
the counsel for the State interposed no objection ; and when 
counsel for the State offered to prove other and additional 
facts about said previous difficulty, the defendant’s counsel 
objected. ‘ 

The presiding Judge decided that all the testimony in re- 
lation to said previous difficulty, should be ruled out, or all 
admitted, at the option of counsel for defendant ; and that if 
that portion offered by the State was objected to, he would 
rule out that portion offered by the defendant—and defend- 
ant excepted. 

Some of the witnesses testified : That after the fight com- 
menced between the defendant and William O. Fincher, 
some one in the large crowd standing around, threw a ham- 
mer, and some rocks, or brickbats, and that another Fincher 
had a knife drawn; but that they (the witnesses) did not 
throw them. 

To this defendant’s counsel objected, on the ground that 
such testimony tended to excuse or exculpate the witnesses ; 
which objection was overruled by the Court, and defendant 
excepted. 

The testimony being closed, the presiding Judge charged 
the jury: 

“The defendant is presumed to be innocent; and it de- 
volves on the State to show, by proof, that he is guilty be- 
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yond a reasonable doubt, before he should be found guilty ; 
and in the absence of such proof, he should be acquitted, 
When the fact is proved that the defendant did the act of 
stabbing, this makes out the offense charged, unless it appears 
from the evidence that the stabbing was done by the defend- 
ant in his own defense. The defendant’s counsel do not den 
(as I understand it) that the defendant did the cutting, but 
they insist that he did it in his own defense ; and that is the 
question which you have to decide under the law and the 
facts proved. You are the judges, both of the law and the 
facts, and your verdict is a decision of all the questions, both 
of law and fact, involved in this case. Before you would 
be authorized to find the defendant guilty, your minds must 
be satisfied, from the evidence, of the defendant’s guilt ; and 
if your minds be so satisfied, then it is your duty to find the 
defendant guilty. 

“ This is an indictment for stabbing ; and a general find- 
ing of guilty is, that the defendant is guilty of the offense 
charged. 

“Under an indictment for stabbing, the jury may, if the 
evidence will warrant it, find the defendant guilty of an as- 
sault and battery, or an assault only; or, if no offense be 
proved to have been committed by defendant, then he should 
be found not guilty. Our Code declares that, ‘any person 
who shall be guilty of the act of stabbing another, except 
in his own defense, with a sword, dirk, knife, or other instru- 
ment of like kind, shall, on conviction thereof, be punished,’ 
etc. Battery is defined to be ‘the unlawful beating of an- 
other,’ and an assault is defined to be ‘an attempt to commit 
a violent injury upon the person of another.’ In this case 
it is insisted that the stabbing was done in self-defense. If 
it appears from the evidence that it was necessary for the 
defendant’s defense at the time to stab William O. Fincher, 
then he is not guilty of stabbing. A man may protect his 
person by opposing force to force, but the force must not be 
disproportioned to the character of the injury threatened 
against his person. A battery with a man’s fist will not jus- 
tify one in defending himself with a knife, unless the use of 
the knife was absolutely necessary at the time, either to save 
his own life, or to prevent some great bodily injury being 
done to his person. A man has no right to use a knife, in 
order to prevent a person from whipping him with his fists, 
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unless there should be areasonable ground for the belief that 
the assailant was about to commit a serious personal injury 
upon him at the time. The party using the weapon, to be jus- 
tifiable, must act under a reasonable apprehension that great 
bodily harm is about to be done him ; otherwise he is not jus- 
tifiable. If these parties proposed to go into a fight, and 
McAfee, instead of a fair fight, met the other party and stab- 
bed, and fought with a knife instead of his fist, and stabbed 
William O. Fincher; under this state of facts, you would be 
authorized to find the defendant guilty. Ifa party use a knife 
and cut another, it must appear that it was necessary for the 
purpose of preventing serious personal injury at the time, or 
the party so using the knife will be guilty of stabbing. If 
a party go into a fight with a knife drawn, pretending to be 
going into an ordinary fight—or, in other words, if two men 
go into a fight willingly, and one arms himself before going 
into the fight, and stabs his antagonist, this would be taking 
undue advantage, and would authorize the jury to find the 
party thus taking advantage, guilty. If two parties enter 
into an equal contest, both willing to fight, and one prepare 
a knife and stab his antagonist, this would be a case of ‘stab- 
bing; because, under such a state of facts, the party would 
have no right to use such a weapon. 

“The throwing of the hammer or brickbats after the stab- 
bing—if they were so thrown—or the drawing of the knife by 
the other Fincher after the stabbing—if it was after the stab- 
bing—affords no justification for the defendant stabbing Wil- 
liam O, Fincher. Was the stabbing done, at the time it was 
done, necessary for McA fee’s self-defense? If so, he was jus- 
tified ; otherwise, he was not. If, as the defendant insists, 
the rocks and hammer were thrown at him before the stab- 
bing, this might justify the defendant, provided the proof 
shows that there was a common purpose among the parties 
(including William O. Fincher) to do the defendant some great 
bodily harm. ‘This is all for your consideration. You are 
to determine, from all the testimony in the case, whether the 
defendant is guilty or not. I intimate no opinion as to what 
I may think has been proved in this case. The whole mat- 
ter is for your determination; and as you think the testimony 
will authorize, so you will find.” 

The jury returned a verdict of guilty against the defen- 
dant. 
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Whereupon counsel tor the defendant moved to arrest the 
judgment in said case on the ground : 

“That the defendant was tried on the 4th day of May, 
during the week immediately following the fifth Monday in 
April, and intervening between the fourth Monday in April 
and the first Monday in May; the Court not being adjourned 
to said time of trial, and no jury being drawn for said week 
during which said trial took place, and that said trial was 
had at a time unauthorized by law.” 

To this ground of the motion, the Judge adds, by way of 
explanation and qualification, that during said intervening 
week, and previous to the trial, counsel for McAfee stated to 
the Court that whenever it would suit the convenience of the 
Court to try McAfee, he was ready, and that no objection to 
the time of trial was made at the time. 

The Court refused to arrest the judgment, and defendant 
excepted. 

Counsel also moved for a new trial of said case, on the fol- 
lowing grounds: 

1st. Because the Court permitted the State to prove that 
defendant had a quarrel or difficulty with Fuller and others 
on the’same day of, and previous to, the stabbing—defendant 
objecting at the time and as before stated. 

2d. Because the Court erred in permitting the witnesses to 
exculpate themselves as before stated. 

3d. Because the Court erred in the charge as given, and 
hereinbefore set forth. 

4th. Because the Court was improperly holden, and the 
defendant was tried and convicted contrary to law. 

5th. Because the verdict of the jury was contrary to law, 
and against the evidence, and decidedly against the weight 
and preponderance of the evidence, and without evidence to 
support it. 

6th. Because of the newly discovered evidence of Lott 
Gordy, James Maloy and W. P. Hackney—whose testimony 
was unknown to defendant or his counsel until after the trial— 
by whom the defendant can prove: 

“That when defendant, on the same day, and prior to the 
stabbing, went into the barber’s shop to get shampooed, that 
James Fuller said to him, “God damn you, if you will come 
out here, ’ll shampoo you,” and that William O. Fincher 
said to Fuller, “Jim, if you can’t I can, God damn him ;” 
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that when defendant was told not to go out to where Fuller, 
the two Finchers, Johns and Carson Inman were with their 
sticks, that defendant replied that he had got out of their 
way two or three times that day, and that he could not be 
run over by a crowd of men; that a few minutes before the 
stabbing, William O. F incher had a blade of a knife open in 
his left coat-pocket, and Hackney’s attention was called to it 
by Maloy, and Hackney told Johns to make Fincher shut 
up his knife, 

This ground was supported by the affidavits of Gordy, 
Maloy, Hackney and the defendant. 

The presiding Judge adds, that Gordy and Maloy both 
were subpoenaed in behalf of defendant, and were in attend- 
ance upon the Court, although the defendant’s counsel stated 
that they had not conferred with either of the three witnesses, 
Gordy, Maloy or Hackney. 

The Court overruled the motion for a new trial. 

Error is assigned upon the decision of the Court, refusing 
to arrest the judgment, and refusing to grant the new trial, 
as moved for. 


J. A. GLENN, for the plaintiff in error. 


JOHNSON, Solicitor General, by W. K. Moors, for the 
defendant in error. 


By the Court.—JENKInS, J., delivering the opinion. 


After conviction, defendant’s counsel moved in arrest of 
judgment on the ground that, at the time of his trial, the 
Court was holden without authority of law, and its proceed- 
ings, therefore, void. 

The statute prescribing the time for the sitting of the Su- 
perior Court in Whitfield county, provides that it shall be 
holden on the fourth Wednesday in April, and the first Mon- 
day in May, and on the fourth Monday in October, and first 
Monday in November of each year. By another statute it 
is provided that “the Judge of the Superior Court of Whit- 
field county is authorized and required to draw a panel of 
Grand, and a panel of Petit Jurors for each week of Whit- 
field Superi ior Court, so long as the same shall continue, for 
the space of two w ecks.” In the present year, there were 

VoL. xxxI—28, 
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five Mondays in the month of April. The crowded state of 
the dockets indicated, as the result proved, that the business 
of the term could not be disposed of in two weeks, and the 
Judge, at the end of the first week, caused this entry to be 
made on the minutes: ‘The Court took a recess until next 
Monday morning, 10 o’clock.” 

The juries drawn and impanneled for the first week were 
retained for the service of the week commencing with the 
fifth Monday in April. 

The Court below overruled the motion, and counsel for 
defendant excepted. 

One position assumed in support of this motion is, that the 
Court could not be holden during the week intermediate the 
weeks commencing on the fourth Monday in April, and the 
first Monday in May, because the law specifies only those 
two days. It is apparent that the same rigid, literal con- 
struction would limit each Term of the Court to two days, 
with an intervening week. The language of the statute is, 
on the fourth Monday in April, and first Monday in May. 
If the Court, in those years wherein April has but four Mon- 
days, may sit on all the days following Monday in the week 
wherein the fourth Monday occurs, why not in those wherein 
April has five Mondays, sit on all the juridical days interven- 
ing between the fourth Monday of April and the first of 
May? ‘There is nothing in the statute prohibiting such a 
session, nor any express limitation of the entire term to two 
weeks. In the absence of such a limitation, or rather of any 
limitation, a Court, once regularly organized, may sit from 
day to day, or from week to week, until its business shall be 
accomplished. The Court was regularly and legally in ses- 
sion. 

But it was argued, that if in session, it was without a jury 
Jegally constituted ; because the week for which the first set 
of jurors was drawn and empanneled had expired. The law 
does not disqualify a juror from serving more than one week 
in that Court. It extends to him, at most, nothing more than 
a privilege of exemption after one week’s service; but that 
being a personal privilege, may be waived, and in this case 
it was waived by all the jurors. 

Besides the statement of defendant’s counsel during that 
week, that the defendant was ready for trial whenever it 
suited the Court’s convenience to try him, together with the 
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omission to challenge the array, was a waiver of all exception 
on this ground. 

Counsel moved for a new trial on sundry grounds, which 
having been refused, they excepted on each ground. 

It is said the Court erred in permitting the prosecuting 
officer to give in evidence circumstances attending a previous 
difficulty between the parties, on the same day. Before this 
was done, or attempted by the State, defendant had given 
evidence relative to that previous difficulty. The evidence 
offered by the State was to supply omissions touching that 
difficulty—to add omitted portions of the res jest, so as to 
render perfectly intelligible what the defendant had imper- 
fectly brought to the cognizance of the jury. Upon his 
objection, the Court gave him the option of withdrawing what 
had been admitted, or submitting to have what he had omitted 
received. He did not withdraw, and the Court admitted the 
entire history. If a party put in evidence matter not perti- 
nent or relative to the issue, he does so at the peril of having 
all put in by the other party that may be necessary to ex- 
plain what he has thrust before the jury. It is on the same 
principle that a party’s sayings may be evidence for himself, 
if his adversary have proven a part of what he said in the 
same conversation. 

Secondly. It is urged that the Court erred in permitting 
two of the witnesses to exculpate themselves. [am at a loss 
to understand from what they were supposed to exculpate 
themselves, unless it be from an imputation involved in de- 
fendant’s effort to prove a conspiracy between those witnesses 
and the prosecutor, to do him some bodily harm; and in this 
view, it was but rebutting his evidence, and they were com- 
petent witnesses, 

Thirdly. Exception is taken to the charge of the Court, 
as objected to on the motion for a new trial. We deem it 
unnecessary to review these objections in detail; they are 
numerous, and have been well considered. It is enough to 
say, we have carefully looked into the charge, and see noth- 
ing there of which defendant has cause tocomplain. It may 
be that, in speaking of a man’s right to defend himself by 
using a knife or dirk against one who attempted to “ whip 
him with his fist,” the Court too much restricted the right 
of self-defense; but that was not defendant’s case. What 
his case was, we shall presently indicate, in considering an- 
other exception. 


—_ 
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The fourth exception we have considered in disposing of 
the motion in arrest of judgment. 

The fifth exception is, that the verdict is contrary to law 
and to the evidence, and decidedly against the weight of evi- 
dence. The law governing the case prohibits a person from 
“stabbng another, except in his own defense, with a sword, 
dirk, knife,” ete. 

According to the evidence, these are the facts of defend- 
ant’s case:. One Fuller had run, or staggered against de- 
fendant, who pushed him off. Prosecutor standing by, and ad- 
dressing Fuller, said, “Jim, do you take that ?” or, “I would 
not take that,” but said nothing to defendant. Defendant 
said to prosecutor, “ Do you take it up?” Prosecutor—“ I 
would as soon as not.” Defendant (throwing off his coat,) 
“ Here’s at you.” The parties then simultaneously ap- 
proached each other, and both struck about the same time; 
prosecutor with his fist, (having no weapon at all, not even a 
cane,) defendant from first, to last striking with a knife, and 
inflicting upon prosecutor’s person four or five stabs. Here 
was a distinct agreement to fight, defendant showing at least 
as much willingness as the other. Having agreed to fight, 
his first—his every blow inflicted a serious stab upon ‘the 
person of an unarmed antagonist. This was not self-defense, 
in contemplation of law. 

The law and the evidence both sustain the verdict of the 
jury. 
The last exception is, to the refusal of the Court to grant 
a new trial, because of newly discovered evidence. 

Numerous rulings of this Court, here cited, made it obli- 
gatory on the Court below to refuse a new trial on this ground, 
for the following reasons: Due diligence had not been used ; 
two of the witnesses relied upon having been subpoenaed by 
defendant, and being in attendance; and the third testifying 
to the same facts as themselves. By interrogation of them, 
defendant or his counsel could have ascertained what they 
knew as well before as after the trial. The testimony was 
cumulative only, tending to prove a conspiracy against de- 
fendant, of which there was some testimony before the jury. 
It does not go to the extent of showing that the facts newly 
discovered had been communicated to the defendant before 
the stabbing. It would not probably, and, in the opinion of 
this Court, should not have varied the result, had it been be- 
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fore the jury. Roberts vs. The State, 3rd Ga. R., 322; 
Monroe vs. The State, 5th Ga. R., 85; Giles vs. The State, 
6th Ga. R., 276; Bear d et. al. os Simmons, 9th Ga. R., 43 
Berry vs. The State, 10th Ga. R., 511; Carr vs. The State, 
14th Ga. R., 358. The prevalent practice of carrying deadly 
weapons concealed about the person; the greater readiness 
to engage in fight, produced by their presence; the frequent 
effusion of blood upon trivial provocations, and the frightful 
loss of life among us in this day, call fora ‘stern enforcement 
of the criminal Jaw. 








JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. ‘ 





ROBERTS vs. GREEN. 


If the officer arresting a defendant in ca. sa. take bond for his appearance 
at the Court to which the ca. sa. is returnable, on a certain day, which 
is not the day appointed for the sitting of the Court, and the defendant 
appear on the day designated in the bond, but after the time appointed 
for the holding of the Court and after its adjournment, the security is 
not responsible. It is the mistake of the arresting officer. 


Certiorari, in Whitfield Superior Court. Decided by Judge 
WALKER, at the May Term, 1860. 


This case came up and was heard, upon the following state 
of facts, to-wit: 

Henry McCard was arrested by virtue of capias ad satis- 
faciendum, issued from a Justice’s Court of Whitfield county, 
in favor of Isaac W. Roberts against said McCard. On the 
8th day of June, 1857, McCard gave bond, with John F, 
Green as his security, conditioned for the appearance of Mc- 
Card “at the next Inferior Court to be holden in and for 
Whitfield county on the second Monday in July next, then 
and there to stand to and abide by such proceedings as may 
be had by said Court, in relation to his taking the benefit of 
the Act for the relief of honest debtors.” 
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The time fixed by law for holding the Inferior Court of 
Whitfield county was on the first Monday in July, at which 
time the Court was actually held, and during the term, the 
ca. sa. of Roberts against McCard was called, and the de- 
fendant not appearing, and having filed no schedule, nor 
made any motion to take the insolvent oath, a judgment was 
rendered on his bond against him, and the said Green as his 
security, for the amount of said ca. sa. 

On the second Monday in July, the time specified in his 
bond, McCard appeared at the Court-house, the usual and 
established place of holding said Court, and was informed by 
the Clerk of said Court that he was too late, and that the 
Court was over, having met on the Monday previous. 

A ji. fa. issued from the said judgment rendered against 
McCard and Green, which was levied on the property of 
Green, on the 27th of February, 1858. 

At the July Term, 1858, of said Inferior Court, Green, 
the security, made a motion to set aside the judgment and ji. 
fa. on the grounds— 

1st. Because there was no bond in Court upon which said 
judgment could be legally signed up. 

2d. Because the bond on which said judgment was signed 
up, was returnable to Whitfield Inferior Court, to be held on 
the 2d Monday in July, 1857, at which time no Court was, 
or could be held according to law, as the law fixed the Ist 
Monday in July as the time of holding said Court. 

Upon hearing this motion, the Court sustained the same, 
and set aside said judgment and fi. fa. 

Exceptions were taken to this decision, and the case was 
carried to the Superior Court of Whitfield county by certior- 
ari, and on the facts before stated, the presiding Judge dis- 
missed the certiorari, and affirmed the judgment of the In- 
ferior Court, and this decision of the Superior Court consti- 
tutes the error complained of in this case. 


Joun M. Jackson, for the plaintiff in error. 


DasneEy, by J. M. CauHown, for the defendant in error. 
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By the Court.—JENKI1nS, J., delivering the opinion. 


The case under review is this: The plaintiff in error having 
a judgment against McCard, sued out a ca. sa., and caused Me- 
Card to be arrested. McCard offered to give bond to appear 
at the Court, whence the ca. sa. issued, and take the benefit of 
the Act for the relief of insolvent debtors, and tendered the 
defendant in error as security. The sheriff having him in 
custody, prepared the bond which was executed, and the de- 
fendant in ca. sa. discharged. 

The condition of the bond was, that the defendant, Mc- 
Card, should appear at the next Inferior Court for Whitfield 
county, “on the second Monday in July next,” ete. The 
time appointed for the holding of the Court, by law, was the 
1st Monday in the same month, and it was then actually 
holden. McCard not appearing, judgment was taken against 
him and the defendant in error. McCard did appear at the 
place where the Court is holden by law, on the second Mon- 
day in July, and exhibited himself to the Clerk. Is the 
judgment taken against the security, the defendant in error, 
valid? Hedid what he undertook in his bond to do—he 
caused his principal, who was legally in his custody, to ap- 
pear at the place and at the time specified, and to present 
himself to a ministerial officer of the Court, to which the 
bond was returnable. He is a surety, and is regarded indul- 
gently by the law. 

It is said that he was bound to know the law—bound to 
know the time appointed by law for the holding of the Court. 
This would have been a sufficient answer, had no time been 
stated in the bond. It is the duty of the arresting officer to 
take the bond. The defendant under arrest must satisfy him 
to procure a discharge from imprisonment. The bond was 
executed as prepared by the sheriff. The mistake was his. 
Shall he or the security suffer the consequences of the mis- 
take? We hold with the Court below, whose judgment we 
review, and the Court of original jurisdiction, that the re- 
course of the party injured is not against the security. 


J UDGMENT.— Whereupon, it is considered and adjudged by 
the Court, that the judgment of the Court below be af- 
firmed. 
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CHOICE vs. THE STATE OF GEORGIA. 


1, C. is indicted for murder. The plea of insanity is interposed: 

Held, That it is not competent to prove, by a subsequent conversation 
with the prisoner, that he was insane at the time the homicide was 
committed. Neither is it allowable to give in evidence the tests that 
were applied during that interview in order to test prisoner’s sanity at 
the time the act was done. 

2. The State having proved the homicide, from which the law infers mal- 
ice, closed. The defendant pleads insanity, and supports his plea by 
proof. The State may, by leave of the Court, then offer evidence of 
express malice. 

8. Witnesses other than experts may give their opinions as to sanity or 
insanity, provided they be accompanied by the facts upon which they 
were founded. Nor is it wrong for witnesses to state that the prisoner 
‘¢ appeared to be drinking.”’ 

4, The Court is not obliged to have the testimony taken down at the trial, 
read over to medical witnesses to enable them to express an opinion 
relative to the sanity or insanity of the accused. The proper course is, 
to ask their opinion upon the facts, hypothetically stated. 

5. It is not error in the Court to express its opinion as to the grade of 
the offense made by the case, provided it is not done in the way of di- 
rection; and the omission or refusal of the Court to charge the jury 
upon a grade of homicide not authorized by the pleadings and proof, is 
not error. : 

6. Family and neighborhood reputation is not admissible to prove that 
the prisoner was permanently injured in his mind, by reason of an in- 
jury which he had received. 

7. If the condition of a man’s mind, when unexcited by liquor, is capa- 
ble of distinguishing between right and wrong, reasoning and acting 
rationally, and he voluntarily deprives himself of reason by intoxica- 
tion, and commits an offense while in that condition, he is criminally 
responsible for it. 

8. ‘‘ Nor does it make any difference that a man, either by former injury 
to the head or brain, or constitutional infirmity, is more liable to be 
maddened by liquor than another man. If he has legal memory and 
discretion when sober, and voluntarily deprives himself of reason, he 
is responsible for his acts while in that condition. But if a man be in- 
sane when sober, the fact that he increased the insanity by the super- 
added excitement of liquor, makes no difference. An insane man is 
irresponsible, whether drunk or sober.”’ 

9. The disease called oinomania questioned. 

10. An inordinate thirst for liquor, produced by the habit of drinking, is 
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no excuse, legally or morally, for the consequences resulting from the 
indulgence of such appetite. 

11. Moral insanity or irresponsibility for crime, from an inability to con- 
trol the will, from the habit of indulgence, controverted. 

12. This doctrine has no foundation in the law, and the consciousness 
and conscience of mankind has in all ages been opposed to it. 

13, ‘‘If a man has capacity and reason sufficient to enable him to distin- 
guish between right and wrong, as to the particular act in question ; if 
he has knowledge and consciousness that the act he is doing is wrong, 
and would deserve punishment, he is, in the eye of the law, of sound 
mind and memory,” and the subject of punishment. 

14, The opinions of experts is competent testimony ; and when the expe- 
rience, honesty and impartiality of the witnesses are undoubted, their 
testimony is entitled to great weight and consideration. Not that it is 
so authoritative that the jury are bound to be governed by it. It is in- 
tended to aid them in coming to a correct conclusion in the case. 

15. Where the verdict is fully sustained by the testimony, and the law of 
the case has been correctly administered, this Court will not disturb 
the finding and judgment, especially in a criminal case. 


Indictment for Murder, in Fulton Superior Court. Tried 
before Judge BULL, at the October Term, 1859. 


At the April Term, 1859, of the Superior Court of Fulton 
county, a bill of indictment was found and filed, charging 
William A. Choice with the murder of Calvin Webb. 

On the trial of said indictment, at the October Term, 1859, 
the following testimony was introduced and submitted to the 
jury, to-wit: 


EVIDENCE ON PART OF THE STATE. 


John Cason sworn, says: The deceased was killed on the 
31st of December last ; witness and Mr. Webb were walking 
together ; deceased said, don’t shoot; witness turned and saw 
prisoner in the act of shooting, and did shoot very quickly ; 
did not appear like he was going to shoot immediately again, 
and did not; deceased turned to witness and said, I am a 
dead man; thinks it was on 31st December last; it was in 
the county of Fulton; the shooting took place near the 
Trout House, in the city of Atlanta. After witness and de- 
ceased passed, prisoner came on after them and stood on the 
ground witness and deceased had passed over; witness and 
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deceased were about forty feet from the corner of the public 
square, next the Trout House, where the shooting took place ; 
it was a rainy day. When witness first saw prisoner, he was 
standing near the corner of the public square, next the 
Trout House. The reason why witness turned around as he 
and the deceased were walking on from prisoner, was, that 
the deceased said, “don’t shoot ;” two shots fired. There 
was nothing said by the parties only what I have stated. 
Deceased, when shot, turned and walked back toward Davis’ 
store, and went only about five or six steps. Witness went 
to the deceased when he fell; made no examination as to 
where he was hit; called to others to come, that he was a 
dead man; does not think deceased breathed after he fell; 
did not see him move hand or foot. Witness saw the pistol 
discharged ; does not know what kind of a pistol it was; had 
one barrel, but shot twice. The wound was in the right part 
of the breast, near the right shoulder ; thinks it was in the 
right shoulder, but not positive; does not think deceased 
lived more than one minute after the firing of the pistol. At 
the time of the shooting, deceased was walking nearest to 
the fence around the park, or public square. This was in De- 
cember, 1858. 

Cross-Examination: Did not see Mr. Choice at all until 
after deceased spoke ; had passed the corner, but did not see 
prisoner when they passed ; was not walking very fast. Wit- 
ness and deceased were crossing from the Trout House when 
witness first saw prisoner; he was on the plank walk; does 
not know anything Mr. Choice said before Mr. Webb said, 
don’t shoot; thinks Mr. Choice had a hat on—not positive; 
did not see Mr. Choice until he got to the corner; does not 
know how he got there; did not hear Mr. Choice say any- 
thing. Deceased was carrying an umbrella over witness; 
they were walking elbow to elbow, but not locked arms. 
Mr. Choice stood pretty firm ; did not see him reeling ; looked 
at prisoner only one or two minutes ; saw him fire the pistol. 
Choice was a stranger to witness. It took place at about as 
public a place as any in the city of Atlanta; public open 
place all around ; about 20 or 30 steps from where prisoner 
was standing to the Trout House; about the same distance 
to the Atlanta Hotel ; did not know to whom deceased spoke, 
when he said don’t shoot ; deceased had to look back to see 
prisoner; saw no other persons in the street at the time, only 
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Choice and deceased. Witness and deceased were passing on 
toward the Shed: prisoner had no umbrella over him; heard 
no sound from him; did not even hear his voice. 

Re-Examined by the State: When witness turned at the 
time of shooting, he turned to the right; at this time pris- 
oner had the pistol aimed, and fired very quick. 

Dr. J. F. Alexander sworn, says: Saw deceased after he 
was killed ; examined the wound upon him ; there was only 
one wound—that of a ball fired from a gun, or pistol, or 
something ; it took effect in the right breast, just about the 
shoulder ; entered the cavity of the chest ; thinks the sever- 
ing of the large arteries by the entering of the ball caused 
deceased’s death. The-+examination was made on the same 
day of the killing ; this was in December, 1858 ; the wound 
was mortal; thinks, from the wound, death would take place 
in a few seconds ; there was no other wound upon deceased. 
This occurred in Fulton county. 

Cross-Examined : First saw deceased on that day about 10 
o'clock; it was raining. There is a disease called monomania, 
or diphsomania, caused by using intoxicating drinks; looks on 
mania as always the same; but, the exciting cause be what it 
may, would draw a difference in an act caused by mania, pro- 
duced by intoxicating drinks, and by drunkenness. A blow 
upon the head, so as to fracture the brain or produce a severe 
contusion, may produce “elision” in the brain, so as to act 
as a predisposing cause to insanity : an attack of insanity al- 
ways presupposes a recurrence again; every attack increases 
the severity of them. Insanity, during a relapse, is as when 
first brought on, and reason is as much destroyed. When this 
madness and raving is produced by the use of liquor, the 
liquor is merely an exciting cause. An attack produced by 
the exciting cause produces unconsciousness, the same as the 
attack produced first by the blow or contusion. This disease 
of the brain is liable to relapse by causes over which the pa- 
tient has no control. An act done in a relapse state is the 
act and deed of an insane man, and not of a drunken man. 
Frequently an increased severity of the attack. Elision is 
caused by concussion, or any violent blow. 

An act committed during relapse, if insanity, through li- 
quor, was the exciting cause, it was the act of an insane man, 
and not of a drunken man. A man in this state of insanity, 
though produced by liquor, is unconscious of right and wrong. 
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Stupor is apt to follow an act of excitement, and when 
aroused from that state, is unconscious of what has taken 
place. When he has fallen into stupor from one of these at- 
tacks, and aroused, is apt to be unconscious of what occur- 
red ; when he has been aroused from this stupor, and is un- 
conscious of what has occurred, it is evident that he has had 
an attack of insanity ; when it is known that he is subject to 
such attacks, any moral depressing cause will be likely to 
bring on a relapse of insanity, such as disappointment in 
business, etc. 

Re-Examined by the State: Oinomania is different from ma- 
nia-a-potu: The latter is caused by strong drink alone. When 
thus produced, he is unconscious of what he does; and ifa man 
is conscious of what he says, it is evident that he is not labor- 
ing under oinomania or insanity. A man laboring under 
monomania cannot connect events, ete. It is only when the 
sense of danger is the cause of insanity, that the patient has 
the dread of danger. When a patient gives evidence of a 
sense of danger, it is an evidence that he is not in a state of 
mania. A person insane is unconscious of danger; and showing 
a sense of danger, is evidence that he is not insane. The prin- 
cipal symptoms are a total loss of mind. ‘There is no species 
of insanity in which a man can talk, and think, and act, co- 
herently, except in monomania. If a man talks, acts and 
thinks coherently, that is the highest evidence that he is not 
insane. A man afflicted with monomania cannot recollect 
and narrate things and acts coherently. Ifa man can do 
this, it would be one of the highest evidences that he was not 
insane; might remember facts, but could not recollect and 
narrate them in the order in which they occurred; could not 
reason upon them, and could not be reasoned with, so that 
his conduct could be controlled by argument of others. There 
are always physical appearances of insanity: the eye is the 
greatest index. A man who is accustomed to it, can tell 
when a man is afflicted with insanity. Where you find any 
one under the influence of drink, is raging and raving, he is 
predisposed to insanity, and might be brought on ; liquor is 
the proximate cause, and the constitutional or accidental pre- 
disposition is the remote cause. Extreme drunkenness 
causes deep stupor. If, on awakening, the person shows a 
recollection of what took place before the stupor, this would 
be an evidence that it was not insanity ; when recovering from 
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stupor, a person is as oblivious as from insanity. However 
drunk a man may be, he will understand something you may 
say to him; but if insane, he will not. One of the symptoms 
of diphsomania is thirst for drink—an irresistible thirst for 
drink. Ifthe causes which rendered the person insane were 
those of danger, it would be almost certain for the patient 
to be sensible of danger in cases of relapse. Much that 
witness has said in reply to Solicitor General, has been in — 
reference to mania generally. When witness, in reply to 
Solicitor General, said that an insane person could not rea- 
son, he did not mean to say that he could not have ideas. 
Insane persons generally exhibit a good deal of cunning 
and shrewdness. Insanity, in its types and symptoms, differ 
as subjects differ; cannot lay down general symptoms. The 
fact that a person exhibits or seems to exhibit, shrewdness, 
does not rebut the idea that he is insane, and irresponsible. 
Insane persons commonly sing songs, speak speeches, and 
then, when told of it, be perfectly unconscious, The songs 
and speeches they have learned when sane. Insane persons 
frequently exhibit a physical power when they have no moral 
power; insane persons know that fire will burn a house, a 
pistol will shoot, but not sensible of the criminality and 
moral wrong, and will show a disposition to use them. A 
person acting under the influence of mania, as described by 
the witness, his acts will apparently be the result of con- 
sciousness, and a distinction between right and wrong, when 
the fact of being so is entirely the reverse. A man cannot 
be drunk, unless from the effects of liquor; and if from drugs, 
it is insanity. Persons afflicted by excessive use of intoxi- 
cating drinks, give evidence of fear and apprehension. 

James R. Jack sworn, says: The killing took place on the 
31st December, 1858, between 10 and 11 o’clock. Witness’ 
attention was first attracted by the fire of a pistol; witness 
was in the store of J. C. Davis; witness looked down; saw 
Mr. Choice down there; saw Mr. Cason to the right of Mr. 
Choice, and at the same time saw Mr. Weeb walking off from 
Mr. Choice. Witness looked down to the Trout House to 
see who he was shooting at; saw Mr. Choice with his pistol 
presented at deceased ; saw deceased step some two or three 
steps after first fire; stepped off the plank walk and looked 
back at Mr. Choice; stepped two or three steps on toward 
the Atlanta Hotel. When deceased had stepped one or two 






































eI 


430 SUPREME COURT OF GEORGIA. 








Choice vs. The State of Georgia. 


steps, he looked back, and Mr. Choice fired the second time 
at him, and hit him somewhere about the right shoulder ; 
when prisoner fired, and ball struck deceased, it staggered 
him, and deceased turned around facing the store, made one 
or two steps, and said, I am a dead man; he commenced get- 
ting weak in his right leg, and fell on his face inside his um- 
brella ;_ prisoner still stood there with his pistol, and moved 
it around as deceased walked. After deceased fell, prisoner 
dropped his arm he had his pistol in, and, as he stepped off, 
hung his head and put his hand up to his face. Some one 
came running down the street, went toward prisoner, when 
prisoner stopped, and moved his pistol around for him to come 
on. After the man stopped, prisoner went on, stopped on 
the side-walk, and Maj. Nickerson said something to him; 
he waived his pistol at him, aad went on down the street on 
the side-walk ; walked on down the street some thirty or forty 
yards, and turned out into an alley below where Masonic Hall 
is now being erected; the alley is some twenty or thirty 
yards from the Trout House; turned up the alley; it is a 
private place. The first witness saw of prisoner on the morn- 
ing of the difficulty, he was coming down the steps at Mr. 
Ennis’ bar-room; did not see deceased and Mr. Cason; it 
was between the firing of the pistols about as long as a man 
could walk ten or twelve steps; deceased was going from 
prisoner when the second fire was made; witness was about 
seventy feet from prisoner at the second firing; the second 
fire was a deliberate aim; seemed to be very particular to 
take aim. 

Cross-Examined: When he speaks of coming down steps, 
he means steps on side-walk ; when he first saw him he was 
going down Decatur street, and when he fired, he continued 
to walk crosswise down same street; did not hear anything 
prisoner said; he did not seem to be saying anything; just 
carried his pistol along in his hand; did not try to hide it at 
all; walked as firmly as he ever saw him; had no umbrella 
over him; carried his pistol along in regular sort of way; 
had on common cloth coat (dark.) Last witness saw of him 
until arrested, was at alley; walked through the mud across 
the street; saw the crowd—the mob; it was a very large 
crowd ; made great noise; the crowd was around the fence 
about fifteen feet from the calaboose; they were around there 
some hour or so; thinks at the time of the shooting, that 
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it had quit raining; when prisoner fired he was quarter across 
the street, and got on the side-walk, nearly opposite the 
ladies’ entrance in the Trout House; when he got on the 
side-walk, prisoner walked fast; heard some of those who 
were around the calaboose hallooing, hang him! hang him! 

Thomas Gannon sworn, says: The killing took place in 
the county of Fulton, 31st day of December, 1858. Saw 
prisoner coming from Atlanta Hotel to Trout House ; came 
within seven or eight steps of Mr. Webb; took his pistol 
from his coat pocket and elevated it and shot deceased right 
over his right shoulder; second shot that he fired was about 
three-fourths of a moment; at the same time, deceased step- 

ed off the walk towards the Atlanta Hotel; thinks second 
shot took effect; deceased went off about twelve or fifteen 
steps and fell to the ground; Mr. Choice came from where 
he stood at the time he shot him, and passed by the Trout 
House to the next dwelling-house; turned from there across 
to the other street through the back lot. Deceased and Ca- 
son were walking toward the passenger depot; prisoner 
was coming from the Atlanta Hotel bar-room, and came up 
within about thirteen steps from the walk that leads from the 
Trout House to the passenger depot; when he fired first, 
deceased and Mr. Cason were coming up from the City Hotel, 
and turned at the Trout House to the passenger depot ; saw 
prisoner come out of the bar-room of Ennis’ a short time be- 
fore the difficulty. Witness was standing at the door of the 
Trout House, about twenty-five or thirty steps off. 

Cross-Examination: When he first fired he was about thir- 
teen steps from him, and walked six or seven before the see- 
ond fire, further off; Mr. Choice did not walk any nearer to 
Mr. Webb, but continued in the same direction; Mr. Choice 
had a wild, excited look; seemed really very much excited ; 
prisoner crossed the street, after he fired, to the side-walk on 
the other side; there is no side-walk on the side of Decatur 
street where he was at the time of the firing. 

F. B. Boggus sworn, says: He was passing down De- 
catur street, opposite the Atheneum; heard a pistol fire ; 
looked in the direction, and saw Mr. Choice in the smoke ; 
saw Mr. Webb looking back over his shoulder ; deceased kept 
on the crossing in company with another gentlemen; saw 
prisoner put his pistol down on his leg like he was cocking 
it, and again raised it up and fired; saw deceased throw his 
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hand up behind ; deceased turned round and walked toward 
witness, and said he was a dead man; walked some seven or 
eight steps and fell. Prisoner then turned and walked across 
Decatur street toward the lower end of the Trout House; a 
gentleman came running down the street ; saw prisoner tum 
with his pistol in his hand ; witness jumped into the house of 
Davis; thought he might shoot again. When witness came 
out of the store, saw prisoner going down the side-walk ; saw 
him turn from the side-walk ; deceased was going from ] pris- 
oner; never heard but one word spoke—that \ was by deceased, 
that he was a dead man; at the time the man came running 
down the street, Mr. Chine brought his pistol around in the 
direction of him, and he stopped. 

State here closed for the present. 

H. H. Blake sworn, says: He lives in Floyd county, 
Georgia; was in Rome latter part of December; was there 
about Christmas ; saw prisoner there during that time; pris- 
oner appeared in a condition, from the looks of his eyes, that 
he was not right; had a wild and dangerous look; looked 
wild out of his eyes; did not want to have anything to say 
to him; had the appearance of a wild, crazy man. About 
Christmas times he did not look like he did formerly ; thinks 
he must have known what he was doing, but still, he did not 
look right out of his eyes ; was not acquainted with prisoner, 
It was a few days after the killing before witness heard of it ; 
it was the latter part of December, 1858; had seen prisoner 
frequently, but was not intimately acquainted with him. 

Cross-Examined: was not with prisoner much about the 
time he testifies ; don’t think he ever spoke to prisoner, only 
perhaps to say howdy ; witness saw prisoner frequently about 
the Choice House, and in the streets at Rome. 

Daniel S. Printup sworn, says: He is acquainted with 
prisoner; has been acquainted with him for about eleven years ; 
thinks in the latter part of 1850; he heard of a horse run- 
ning away with him in a buggy ; "thinks it was in the fall of 
1850. Witness, when he heard of it, immediately went out 
to where the accident happened ; when witness arrived there 
they had carried him (prisoner) to the house of Mr. Mitch- 
ell, near where he got loose from the buggy. When wit- 
ness went into the room, prisoner was lying on a pallet, very 
seriously injured about the head; the injuries seemed to be 
produced, as witness concluded from appearances, from being 
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dragged along; the blows were contusion and concussion; 
the place where the horse ran away was descending some two 
hundred and fifty or three hundred yards; the ground was 
uneven; there were signs of the dragging on the ground. 
When witness first saw him lying on the pallet in the house, 
he (prisoner was very much mangled and bloody, and did 
not seem to know what was going on about him ; prisoner re- 
mained in that state of unconsciousness for some four or five 
weeks, witness thinks, and when he seemed to recover from 
it, he did not seem to recover the faculties of his mind to the 
same extent he had before; prisoner’s life was despaired of 
for some time—did not think he would live; during the whole 
time of his danger, he did not seem to have his proper mind; 
raved, and was delirious; since that time, when he (prisoner) 
has been excited from drinking, or any other exciting cause, 
he did not seem to be in the exercise of a sane mind— 
seemed to throw him back. Prisoner’s mother, about the 
time of the homicide, was very low, and at the point of death. 
When she was first taken, prisoner took charge of her busi- 
ness to a considerable extent; thinks before the difficulty 
occurred, prisoner left Rome some two or three days; is not 
positive as to number of days; before he left Rome he had 
been drinking; did not see him drink, but saw him as he was 
recovering ; seemed, when he left, to be somewhat out of his 
mind—in rather a wild condition, and tried to prevail on him 
to remain at home; could not reason with him so as to induce 
him to remain at home; he did not act as he formerly did ; 
his mother entreated him (prisoner) not to leave home be- 
cause of his condition; he (prisoner) was sober at the time 
he had charge of his mother’s business; witness considered 
prisoner in a dangerous condition at the time, to leave home; 
prisoner had been in the habit of carrying a pistol, (a re- 
peater ;) the family had endeavored to prevent his carrying 
it. Just before he left Rome, and before the homicide, he 
(prisoner) tried to get a pistol, but no one would let him have 
one, owing to the condition he was in; when in the condition 
alluded to, he would injure a friend as soon as a foe; pris- 
oner threatened on one occasion to kill witness without any 
reason whatever. 

Cross-Examined: When prisoner threatened to kill wit- 
ness, it was three or four years ago; he had been drinking 
at the time. When under the influence of liquor, he is a 

Vou, xxxI—29. 
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very violent man; when in the first stages, he is not violent 
but is in the latter ; when he is in this violent stage of drink. 
ing, he is a very dangerous man to be about, to either friend 
or foe. Witness has known of his loss of mind some four or 
five times since 1850; the exciting cause is generally liquor. 
There was one time, the witness thinks, when it was from 
another cause; he was gloomy and moody; did not drink, 
but seemed to avoid society. On the other occasions, the 
exciting cause was liquor; cannot say it was at that time; he 
thinks it was from some other cause; the prisoner had not 
been drinking; it was after Christmas, when prisoner left 
Rome; thinks it was two or three days, or more; not less 
than two days before. Witness conversed with prisoner, four 
or five years ago, about the injurious effects of drinking li- 
quor, and he seemed to have adesire to abandon it. Prison- 
er’s mother was very low at the time he was in this gloomy 
condition in October or November, before the killing ; pris- 
oner was one of the clerks in the Senate the latter part of the 
session, last Legislature. At the time he speaks of prisoner’s 
being gloomy, he is satisfied, from his manner and general 
appearance, that he had not been drinking; at the time he 
(witness) speaks of prisoner being gloomy, he did not act as 
he usually did; witness’ inducement to think he was out of 
the way was, that he seemed depressed, and did not mingle 
in society ; when prisoner conversed with any one, it was ra- 
tional, with the exception of one time, which was about some 
money ; prisoner objected to his mother depositing money in 
the bank for safe-keeping, and his conduct was irrational ; 
witness knew no reason why it should not be deposited ; can- 
not say whether or not prisoner knew at the time the differ- 
ence between right and wrong; does not think at the time 
referred to about depositing money, he was in his true state 
of mind; might state at another time there was a writing 
drawn, and prisoner did not seem to understand the reason 
of the writing—the connection ; prisoner became furious 
about his mother depositing his money in the bank. 

John M. Gregory, sworn, says: He is acquainted with 
prisoner at the bar; is a practising physician ; saw prisoner 
at the time of his injury, in 1850 When witness got to 
him, (it was a mile from Rome,) he, prisoner, had been taken 
into a house, some one hundred yards from where he fell. 
Found him very much bruised and dirty; his clothes were 
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torn bad; had the appearance of having been dragged 
some distance. After washing the brow, found one wound 
just across the forehead, a deep wound; several others, 
smaller, on his head. He was generally bruised. He, pris- 
oner, was not rational at the time witness saw him first; he 
was not rational for about two months, with slight exceptions. 
From examination made, thinks there was compression of the 
brain; that the inner temple of the brain had been broken ; 
and was apprehensive that he might have concussion of the 
brain. Prisoner was treated for concussion of the brain. 
Dr. Douglass and Dr. Coleman, and also Dr. H. V. M. Mil- 
ler, were in the treatment of the case with witness. Dr. Ham- 
ilton also knew about it—he is dead. The reason why Dr. 
H. V. M. Miller is not here is owing to providential inter- 
ference; Dr. Douglass lives in Doughtery county ; Dr. Cole- 
man is in Texas. Witness and Miller are the only ones who 
now live in Rome, Georgia. Has been acquainted with pris- 
oner since this injury; has been in the house with him fre- 
quently ; has acted very much like a madman, when excited 
by liquor or other causes. Knew prisoner before he received 
wounds on the head; do not think he fully recovered his 
mind ; he has been a changed man since. Has seen him per- 
fectly insane, When under the influence of liquor, and acting 
unreasonably when not drinking. When he recovered from 
these periods of insanity, he seemed to have no recollection 
of what occurred. From witness’ knowledge of the disease 
of prisoner, from effects on the head, when drinking, he is 
both drunk and insane. Knows of Mr. Choice taking charge 
of his mother’s business about four months before the killing. 
Prisoner acted strangely then, particularly as his mother 
was in the condition she was. Saw prisoner a short time be- 
fore the killing, and before he left Rome for Atlanta; had 
been drinking several days; does not know that he was 
drinking ; was acting like a man who had been drinking ; 
also acted like an insane man. Witness states that, if pris- 
oner was, on the morning of the killing, shooting at a servant 
about the hotel, and waiving his pistol about, telling a friend 
to prepare to die, he would say that no sane man could act 
so; and after the homicide, went to sleep in the calaboose, 
and slept soundly, while the mob were clamoring for his 
life. From these facts, coupled with witness’ own knowledge 
of the prisoner, he (witness) would say, as a physician, he 




















436 SUPREME COURT OF GEORGIA. 


Choice vs. The State of Georgia. 








was aninsane man. From witness’ knowledge of Mr. Choice’s 
condition at the time he left Rome, if he came to Atlanta in 
the same condition and shot down a man publicly in the 
streets, and after being carried to the calaboose, went to 
sleep, while a mob was clamoring for his life, he would say 
no sane man could act so. Witness says, as a physician, he 
thinks that when prisoner left Rome to come to Atlanta, he 
was an insane man. Thinks he had no pistol when he left 
Rome; and his reason for thinking so is, that he asked wit- 
ness for one the night before, and witness refused to let him 
have it. There was a difference in Mr. Choice and other 
men, when he was drinking. 

Cross-Examined: Thinks prisoner left Rome on he 28th 
or 29th of December, 1858. Is a brother-in-law of Mr, 
Choice, and tolerable well acquainted with Mr. Choice’s hab- 
its. Thought, at the time he left Rome, the exciting cause 
of prisoner's insanity was liquor. Thinks liquor was the 

exciting cause of insanity, when produced by liquor. Mr, 
Choice is a very violent man, when drinking. 

Re-Examined by defense : When a patient is afflicted with 
depsomania, he has a thirst for drink which is almost  irre- 
sistible. When prisoner is in the first stages of drinking he 
is companionable; when in the latter stages, becomes more 
violent. Prisoner’s conduct was not rational at the time he 
was waiting on his mother, and when he was not drinking. 

He (prisoner) would sit by his mother, and shed tears, and 
next moment would not act consistently. Thinks prisoner’s 
mind would be more easily affected than other persons, by 
having received wounds on the head. If prisoner was pre- 
disposed to insanity, from injuries on the head, he thinks 
that liquor was the exciting and immediate cause. Oino- 
mania is a thirst for drink, after the use of it; oniomania is 
a class of monomania—thinks, but not positiv e, not having 
examined the subject recently—is inclined to think that pris- 
oner was afflicted with oinomania; is most positive of it. 
Thinks that a person afflicted with oinomania is insane upon 
one subject, but sane upon other subjects, according to his 
recollection of the authorities on this subject. 

S. B. Love sworn, says: He saw Mr. Choice on the even- 
ing of the same day of killing, in calaboose; he was lying 
down, and did not get up while witness was there ; found 
him lyi ing down, and left him lying down. Don’t know what 
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he was lying on; was lying still like asleep, after the crowd 
dispersed ; first, witness went in after this crowd ; came back 
again, the crowd was assembled at the calaboose; when wit- 
ness got there, after he dispersed the crowd, went in and 
found prisoner in the condition described. 

Cross-Examined: Did not stay in the calaboose only a 
minute or two; did not see any chairs, or anything to sit on 
in calaboose. The crowd was rather quiet when witness 
went in. 

Dr. B. F. Bomar sworn, says: He had conversation with 
prisoner the day previous to the homicide; was going home 
from his office, saw prisoner near the Atheneum. Prisoner 
came out to witness as he was passing and said his mother 
was laboring under some paralytic affection, and he thought 
it would be mortal ; that she would not recover. Prisoner 
looked very much dejected, so much so that he (witness) re- 
marked it to his wife when he went home. 

Cross-Examined: Prisoner seemed to be very sane, spoke 
rationally, saw nothing to make him think prisoner was in- 
sane, only his manner, and seemed dejected; did not talk 
like a man that was out of his mind; but there was a pecu- 
lar expression about his face, an indescribable expression 
between dejection and despair; did not know at that time of 
the pecular design of prisoner’s brain. When a man speaks 
rationally, and acts rationally, he would not consider the ex- 
pression an evidence of insanity alone. 

John W. Hooper sworn, says: Was acquainted with 
prisoner prior to the injuries he received upon his head, in 
1850; he was considered a smart boy, above ordinary capa- 
city; saw him soon after the hurt; saw wounds; witness’ 
conclusion was, that it was uncertain whether or not he, 
prisoner, ever recovered his mind. Witness inquired of pris- 
oner how the matter occured, and prisoner could not. tell 
him ; that he had no recollection of any of the events of the 
injury; could not recollect getting in the buggy or anything 
connected with it. Considerable time after tie occurrence, 
probably about twelve months, when this conversation took 
place between prisoner and witness. 

Cross-Examined: Has frequently seen prisoner since the 
hurt; has considered him a man of intelligence, more than 
ordinary ; it was eight or nine years ago, when witness thought 
it uncertain as to whether or not prisoner recovered his mind. 
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H. A. Gartrell sworn, says: Was acquainted with pris- 
oner before the wound received, in 1850. Has roomed and 
boarded in the house with his mother, and went to school 
with him; before hurt, he was a smart, promising youn 
man, witness always thought. Thinks it was about 1851 or 
1852, prisoner spoke to witness about going into some busi- 
ness, but said he did not have the money ; witness asked him 
where the money was he got from his grand-father, which 
was about $3,000; said he had made way with it, but did 
not know what he had done with it; said he presumed that 
he had lost it gambling ; said he did not know; said he made 
way with it while his mind was affected from a hurt he re- 
veived on his head; and remarked at the same time, his 
mother or some of his friends ought to have taken the money 
away from him, knowing his condition. Witness’ opinion is, 
that his (prisoner’s) mind has been affected, more or less, 
ever since he received the injury on his head; it is increased 
when under the influence of liquor. Prisoner used to be 
very sociable before the hurt, a pleasant man; since, morose, 
ill-natured ; has seen him (prisoner) last summer, promenad- 
ing his mother’s piazza, hours at a time, solitary and alone; 
the most gloomy and mysterious looking man, I (witness) 
ever saw. 

Cross- Examined: Has not spoken to prisoner for five or 
six years until a few weeks past; boarded at his mother’s 
hotel all the time; some little difficulty occurred between 
witness and prisoner which caused witness not to have any- 
thing todo with him. It was a trifling, frivolous matter they 
fell out about; prisoner was very exacting and insulting, and 
he did not wish to cultivate feelings of intimacy with him. 
At the time of the difficulty he did not think prisoner insane, 
but thinks that his mind was more or less affected all the 
time; this affection of the mind had more influence upon his 
disposition than upon his intellect. Has never seen him, 
only when he was under the influence of liquor, insane. 

W. W. Spalding sworn, says: Has had charge of an in- 
stitution where he had insane persons frequently under his 
charge, in Hartford, Connecticut, and was book-keeper and 
disciplinarian, four years and four months, in the house of 
correction. Saw prisoner the day of the homicide and the 
day before; saw the officers have him arrested, and noticed 
him particularly. His eyes were very glassy and seemed 
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very strange, so much so that he called the attention of sev- 
eral to it. He (prisoner) came by the hotel; they were 
bringing him down Pryor street; the crowd was very much 
excited; he watched the expression of prisoner’s counte- 
nance, to see if any change came over it; he saw none; it 
was so evident that witness called the attention of several 
gentlemen to it. Witness’ impression was, that the prisoner 
was crazy; at the time of his eyes looking so glassy, his 
head was thrown back. 

Cross-Examined: Says there was a great deal of excite- 
ment, a large crowd, some of them crying out: “Hang him! 
hang him!” Prisoner took breakfast with witness in the 
restaurant in the Trout House the day of the killing, about 
half-past ten o’clock. Prisoner came to witness night before 
to borrow a knife ; said he was going out of town; did not 
see ntuch of prisoner night before ; did not see him drink 
anything I recollect of ; Mr. Thomas or John Gannon were 
keeping the bar-room at the Trout House; the time witness 
saw prisoner in the custody of the officers was about half an 
hour after the killing. 

Joseph Thompson sworn, says: He keeps the Atlanta 
Hotel; saw prisoner there the day of the homicide; heard 
two reports of a pistol at the hotel, went to see what was the 
matter ; saw prisoner coming down stairs with a pistol in his 
hand ; witness told prisoner he had better go to his room, 
that he would shoot some one at random ; saw some shots in 
the room in the hotel ; prisoner, when witness met him, said 
he had been shooting at some damned woman ; after this, 
was mixing up some medicine and heard the report of the 
pistol that did the deed ; it was not twenty minutes after. 
Was formerly practicing physician. It is very doubtful 
whether he knew what he was about, don’t think he would 
have conducted himself as he did if he had. It was not 
more than twenty minutes after witness spoke to prisoner, 
he heard the shots that done the deed. Prisoner seemed to 
be wandering about the house and yard that morning. 

Cross- Examined: Don’t think he saw prisoner drink any 
that morning; seemed to be on the order of a maniac; wit- 
ness don’t know from what cause; did not see anything of 
the difficulty the night before; has seen men in a high state 
of excitement, acting like a maniac; has known of a case 
or two where young men were equally as desperate from 
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drinking ; prisoner was wandering about the house and yard 
that morning ; did not seem to know in what part of the 
house he was; the shooting was some sixty feet from his 
(prisoner’s) room ; prisoner did not seem to stagger when 
witness told prisoner to go to his room, that he would shoot 
some one; said to witness he would not shoot him; it was 
about 9 or 10 o’clock, when this all occurred, in the morning ; 
left prisoner and son, G. H. Thompson, standing on the 
steps of the Atlanta Hotel, near John Ennis’ bar-room. 
Prisoner has boarded with witness about one year, in all; 
never has seen anything to warrant him in thinking pris- 
oner was insane; has known persons who had had concus- 
sion of the brain which produced convulsions ; afterwards re- 
lapses affect them in the same way, sometimes in a comatose 
state. 

Thomas J. Echols sworn, says: Saw Mr. Choice of the 
morning of the killing; saw prisoner present his pistol at 
two or three; presented it at witness twice, and said to wit- 
ness he had to die; witness talked a little rough to prisoner, 
and made him put the pistol up ; witness and prisoner have 
always been friendly ; he seemed, from the way he done, he 
did not know his friends from his foes, and did not care; 
said to witness you may prepare to die, I am going to shoot 
your head off; the pistol was capped, cocked and he had his 
finger on the trigger; witness caught the pistol and put it up. 

Cross-Examined : Occurred at the bar-room of the Atlanta 
Hotel—-Ennis’ bar-room ; prisoner appeared to be drunk; 
witness supposed him drunk, or he would not have done it. 
Did not know of any affection of his (prisoner’s) head, and 
did not see him drinking; his appearance was about the 
same as when he had seen him before, when he had been 
drinking. 

M. N. Bartlett sworn, says: Prisoner was always the 
most sensitive man he ever saw, he thinks; was at a party 
on an occasion, and witness, prisoner and another young man 
went home with some ladies, and on their return home, the 
young man was teasing Choice about talking to the young 
lady all the time about the weather; it affected prisoner to 
tears, and prisoner said to him that he did not think he ought 
to treat him that way as a friend. It was a long time before 
they could get Choice reconciled. Choice was sober at this 
time. 
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Cross-Examined: Has known Choice very intimately for 
several years, and considers him a man of promise and 
talents, but subject to excentricities; never has seen him, 
when he considered him insane. Witness considers him, 
when drinking, the most dangerous man he ever saw, both 
to friends and foes ; he looks much like a lunatie, when drink- 
ing; he scarcely ever staggers; remembers to have gone to 
his room on one occasion, when it was said, he (prisoner) 
had got into a scrape, found him lying down on the bed ; 
prisoner asked witness what he had been doing; did seem 
like a drunken man; for a long time afterwards observed 
signs of drunkenness; prisoner, after one of these sprees, 
would swear he would quit drinking, and witness thought he 
would; he would quit for a month at atime; when he was 
under the influence of liquor, he was very likely to take of- 
fense ; was very peaceable when sober. 

Re-Examined: Did not know anything about Choice being 
injured on the head; he (prisoner) always seemed sorry after 
one of these sprees; has seen prisoner, when drunk, when he 
was perfectly reckless and a maniac; when witness called 
upon prisoner in his room, prisoner had no recollection of 
what he had done; the crying spoken of, was about three 
years ago. When they went from Atlanta Hotel towards 
the theatre, he seemed to be sober, but when they got in the 
theatre, prisoner commenced hallooing “boots” which caused 
witness to think he was drunk. Has heard prisoner say 
that he frequently got into these melancholy moods, when he 
avoided friend and foe. 

H. W. Brown sworn, says: He heard Spalding’s descrip- 
tion of prisoner of the day of his arrest. If a man should 
be insane and relapse, and it was to resemble the original 
attack, he would pronounce him insane; symptoms of a re- 
lapse are similar to the original attack. What is dipso- 
mania? Answers: it is a crazy desire for stimulants. How 
is it produced? Answers: ’tis congenital, accidental, or ac- 
quired by accidental injuries, and among others, such as has 
been mentioned by other witnesses; the authorities are that, 
when afflicted in this way, the patient has no control over 
himself, or when driven to drink, and having indulged ex- 
cessively, he is insane or a maniac; a maniac cannot be com- 
petent, and I would consider him as fully incompetent. Tak- 
ing all the facts as true, which have been testified to be, 
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would regard him in one of those paroxysms of recklessness 
of mania. Witness regards him, in such a paroxysm, as a 
maniac, and does not consider a maniac capable of very cor- 
rect decisions. 

Cross-Examined: In oinomania, witness thinks, a patient 
has the power to control his thirst, ¢ and has control of himself; 
witness thinks there is no such disease as oinomania; this is 
his opinion against the weight of medical authority ; ; and 
if a man is coherent in his thoughts and ideas, he would con- 
sider him a sane man; if they think and act coherently, it 
is the highest evidence of sanity, taken apart from his other 
acts on evidences of sanity; it at the alleged moment of in- 
sanity the patient could narrate things coherently and give 
the relations of cause and effect, it is the highest evidence of 
sanity; a man may be sane at one moment, and the next 
crazy as a bed-bug; a patient may be lucid for a few mo- 
ments at a time, and then relapse again ; at the time insanity 
is alleged, if the patient can be reasoned with, and controlled 
by reason, then he is sane at that time. Witness does him- 
self believe that a thirst for drink is not properly a mania, 
but mania may be produced by drink ; sometimes the subjects 
of mania recollect, and sometimes not. 

Re-Examined: If a person affected, as in this case, is 
erazed by drink, he would call him a maniac at that time; if 
witness had reason before to believe a man a maniac, the cir- 
cumstance of his escaping through an alley would not, in his 
opinion, disprove it, nor would his recollection of it after- 
wards be an evidence of sanity ; sometimes maniacs manifest 
a great deal of cunning ; alcoholic stimulants sometimes pro- 
duce insanity as much as any other cause. 

Dr. Willis Westmoreland sworn, says: That he knew 
the prisoner at the bar; has heard the testimony of the con- 
dition of the parties in this case, and taking the whole of the 
circumstances as declared to be true, it is witness’ opinion 
that the prisoner was not rational at the time of the commis- 
sion of the deed. In the winter of 1857 or ’58, witness was 
in Trout House bar-room, with two or three gentlemen ; during 
which, Choice came in and called for something to eienerst the 
bar-keeper told him he would wait on him directly ; prisoner 
then drew his pistol, presented it at the bar-keeper : and burst- 
ed a cap, and immediately turned, and, without saying a word, 
presented it at another gentleman, and witness caught his 
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arm and arrested him, and told him he was acting very im- 
prudently ; prisoner then stated that if witness said so, he 
would desist, as he believed witness was a gentleman ; it was 
a man named McGee, as witness thinks, that he bursted the 
cap at, and thinks it was Mr, Lockhart at whom he present- 
ed the pistol. 

Cross-Examined: In some particular constitutions, liquor 
may make as perfect maniacs as any other causes ; thinks that 
prisoner was drunk at the time of the difficulty in the bar- 
room. 

Re-Examined: There are cases when, in an injury of the 
head or concussion of the brain, the least excitement will 
produce insanity, which generally subsides when the cause 
subsides; there are cases of monomaniacs, when they may 
be conscious of what they do, and that they will be punished, 
if detected, for it, who are yet irresistibly impelled to do it. 
In case of injury to the brain, when liquor produces insanity, 
the liquor is the exciting or prominent cause, and the injury 
the remote or predisposing cause. 

Dr. Joseph P. Logan sworn, says: That he heard the 
testimony of Dr. Gregory and Col. Printup read, in relation 
to the condition of the prisoner, and the testimony of Thomp- 
on, Gartrell, Spalding and Echols, and, taking all the facts 
to be true, he should consider the prisoner irrational at the 
time of shooting deceased. There is a difference between 
irrationality and insanity ; in cases of insanity produced by 
lesion of the brain, and of relapses from exciting causes, 
the relapse would partake of the character of the original in- 
sanity. 

Cross-Examined: There are cases of certain constitutional 
condition when the excessive use of liquor will produce as 
genuine insanity as any other cause. When an individual 
has been in the long-continued use of alcoholic liquors, it 
will produce insanity, and thinks it may produce permanent 
injury to the brain, and a man may thus become as _ perfect 
an idiot as in any other way. All these facts may be as 
correctly explained by drunkenness as by any other cause of 
insanity. The excessive use of liquor may produce this 
glazing of the eye, and may produce very much the same 
appearance as insanity. Although the authority recognizes 
oinomaniaeas one specie of insanity, witness’ individual opin- 
ion is, that a controlling thirst for liquor is not insanity, but 
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the force of habit. Taking all the facts, witness does not 
pretend to say whether prisoner’s irrationality was produced 
by the injury to the brain or by liquor. Ina case when an in- 
dividual is capable of reasoning from cause to effect, and 
shows a knowledge and recollection of facts in their connec- 
tion of cause and effect—can be reasoned with and influenced 
by argument—shows a sense of personal danger—exhibits 
coherency of thought and speech, and a knowledge of what 
has passed during his supposed insanity—witness would think 
these evidences of sanity, if those were the habitual states of 
his mind. 

Re-Examined: The fact that man obeys for a moment the 
voice of reason, and soon after forgets, and resumes his 
former conduct, that would be no evidence of sanity, if such 
were his habitual state. When, in addition to the organic 
change of the brain produced by liquor constantly used, 
there had been also a lesion of the brain by a hurt or other- 
wise, perfect insanity would be more likely to occur by using 
liquor. In this perfect state of insanity the subject can not 
distinguish between right and wrong any more than if he 
were insane from any other cause. The thirst for liquor, or 
dipsomania, I do not consider mania, but when it is yielded 
to in these supposed conditions of organic change in the brain, 
it may constitute insanity proper. The authorities represent 
the thirst for liquor as irresistible when there is oinomania; 
do not know that the mere fact of the brain having been in- 
jured would be conclusive evidence of this irresistible thirst ; 
if the subject presented different characteristics after the in- 
jury from what he did before, this would be evidence of per- 
manent injury for lesion of the brain. 


REBUTTAL. 


In the supposed case, the liquor is the exciting and imme- 
diate cause, the injury the predisposing cause, and both con- 
stitute the insanity. The organic changes and the injury 
both are the predisposing cause when the injury resulted in 
an organic change. 

Detense closed. 


THE STATE REOPENED, IN REBUTTAL. 


Luther J. Glenn sworn, said; I saw prisonerethe night 
before the killing; about 10 o’clock, p. m., I stepped into 
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the bar-room at the Atlanta Hotel; Mr. Webb and Choice 
wese standing at the counter alone; witness stopped at the 
fire, and as I halted, prisoner turned round and asked if I 
would not stand security for him in a ten dollar bail case ; I 
approached the counter and told him I would, and walked 
up between them and said to Webb that it was unnecessary 
to take bond, I would see that the ten dollars was paid; 
Webb said if I said so it was satisfactory ; prisoner then 
asked witness to drink; witness declined; prisoner then 
asked Webb if he would nor join him in a drink ; Webb de- 
clined also. At that moment prisoner, all of a sudden, com- 
menced abusing Webb, using very abusing language, and 
cursing; it was a kind of explosion; [ immediately got be- 
tween them and kept prisoner away ; iny back was to Webb ; 
Choice made no attempt to strike Web!), nor resisted me im- 
mediately ; I kept talking, till finally prisoner got hold of a 
glass bottle, and Mr. Macoy went behind the counter and 
caught Mr. Choice by the hand; [ looked round and mo- 
tioned to Webb to get off. Previous to prisoner taking the 
bottle, I had told him to have no difficulty, and turned away ; 
when Macoy got hold of Choice, I turned and saw that Webb 
had a pistol; I took Choice by the lappel of the coat and 
earried him into the adjoining room, and talked with him 
some five minutes or more; told him Webb was an officer, 
and had done his duty; I got hi:n pacified, and told him he 
ought to go into the room and apologize to Webb; we walked 
in, but Mr. Webb was not in; I repeated the advice as to the 
apology, and he said: “Colonel, as soon as he comes in I will 
do so;” said his cause of complaint against Webb was the 
amount; do not recollect any threat; his idea in the room 
with witness was, that he ought not to have been arrested 
for ten dollars; at the time of the difficulty, prisoner mani- 
fested a desire to get to Webb; prisoner was as quiet as I 
ever saw a man when left the room, and seemed to know 
he had done wrong; I[ heard of no further difficulty ; pris- 
oner, from his appearance, had been drinking, but was not 
drunk by any means; when I went into the room he was 
perfectly quiet, and spoke to me in a natural voice. Prisoner, 
in my opinion, was rational at that time; it did not occur to 
me otherwise ; don’t think I saw prisoner that day, but saw 
him within three days before, and conversed with him about 
going to New York ; met him casually, and talked some fif- 
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teen minutes ; said he had been engaged to travel for a New 
York house, and promised to call at our office before he left, 
At the time of that conversation he appeared rational; my 
acquaintance with Choice was not intimate—I may say lim- 
ited; never knew him until he came here two or three years 
ago; I had always considered prisoner sane; had seen noth- 
ing to indicate the contrary previous to this difficulty ; pris- 
oner is a man of more than ordinary intelligence, I think. 

Cross-Exdmination: I never investigated prisoner’s mind; 
knew nothing of his hurt—nothing of his excitability ; never 
saw him drunk or excited before this difficulty; my knowl- 
edge of his insanity is like the knowledge of all other men 
with whom I am acquainted ; just seen prisoner in passing ; 
the longest conversation I ever had with him, I think, was 
about a little case here in Court; at grocery, prisoner treated 
Webb as friendly as he did witness; saw prisoner have no 
weapon that night; did not see Webb when he drew his pis- 
tol, but saw it in his hand; I inferred from his conduct that 
prisoner had been drinking ; knew no other explanation for 
his conduct; don’t think he was drunk; did not see him 
drinking. 

REBUTTAL. 


It was between 10 and 11 o’clock, Pp. M., when the diffi- 
culty took place. 

J. A. Hayden sworn, says: That he remembers the day 
on which Webb was killed ; saw prisoner on that day some 
twenty-five or thirty minutes before the homicide, at Thomp- 
son’s hotel; spoke and talked with prisoner some two or 
three minutes ; saw he was somewhat in liquor, but not to 
be considered drunk ; Ennis kept the bar ; considered _pris- 
oner perfectly sane; saw nothing unusual, except that he 
had been drinking too much ; left prisoner in the bar-room ; 
prisoner was standing talking with some gentlemen at the 
bar. 

Cross-Examined: Did not see him drink ; judged from his 
manner and appearance that he had been drinking; had seen 
him frequently in that condition before; his conduct was not 
that of a sober man; witness just passed the usual compli- 
ments with prisoner. 

S. B. Love, recalled by State, says: That he saw prisoner 
on the morning of the killing, some twenty minutes before ; 
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prisoner and Stegall were walking from the Trout House to- 
wards Atlanta Hotel ; prisoner was walking locked arms with 
Stegall; thought, from his appearance, that he had been 
drinking; did not seem to steady himself in turning as a sober 
man would; turned his head and looked around towards 
witness. 

Cross-Examined: The reason why witness looked in to see 
prisoner was, because somebody said he was asleep, and he 
turned and looked at him. 

Thomas Gannon sworn, says: That he heard a conversa- 
tion between prisoner and Webb at the Trout House bar- 
room, on the night before the killing, Choice, and Webb, 
and Glenn were standing together about half-past 11 oclock ; 
Col. Glenn walked out; at the same time Webb came up to 
Choice and touched him on the thigh; both walked out to- 
gether from the bar-room. Next he saw, Choice came back 
into the bar-room, and said to witness, “What do you sup- 
pose that damned bailiff done?” Witness said he did not 
know ; prisoner said he (the bailiff) had arrested him for ten 
dollars, and would not take his word for the amount ; witness 
said if he had known it, he would have paid the ten dollars 
himself, as prisoner was going that night to New York; pris- 
oner told witness that Ennis had told Dr. Dowsing that he 
would pay the ten dollars and allow it to Dowsing on ac- 
count, and that Dowsing refused to do it; Mr. Choice asked 
witness if he had a knife, and witness answered no; then he 
asked witness if he had a pistol, and he answered no; then 
he went to Spalding and asked him for a knife; then turned 
back and said he would cut out the bailiff’s or Dr. Dowsing’s 
heart, being then very much excited. After a few words of 
remonstrance and advice from witness, prisoner went out, 
witness did not know where; gota knife from Spalding ; saw 
him afterwards coming back to the same place; witness and 
prisoner had a drink together. 

Cross-Examined : Witness’ opinion was, that on the morn- 
ing of the killing, prisoner was out of his mind ; it is his 
opinion now, that, when drinking, prisoner was out of his 
mind, 

John Ennis sworn, says: That he saw prisoner on the 
morning of the killing, between 9 and 10 o’clock ; came into 
the bar-room and asked witness to make him a drink, and 
asked witnessto takeadrink with him, which he did; pris- 
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oner said to witness, you were not here last night; witness 
said no ; prisoner said he had been used damned mean bya 
rascal, or used mean by a damned rascal, the night before ; 
eal: witness if he had heard how he had oad used ; witness 
replied that he had heard prisoner had been arrested the 
night before; told prisoner that he had heard that he had 
abused the bailiff, and said that he ought not to have done 
that ; that bailiff was a sworn officer and doing his duty, and 
not to blame ; ; that if any blame was to be attached, it was 
the plaintiff in the bail writ ; told him he owed an apology to 
Webb. Prisoner seemed to reflect a moment or two, and 
said: “I believe I do, and I will apologize to him when I 
see him.” Asked him if he had been to breakfast ; prisoner 
said no; witness advised him to go and get breakfast; said 
he would go and get oysters for his breakfast: that it was 
too late for breakfast. That was the last conversation wit- 
ness had with him ; prisoner seemed like a man who had been 
drinking the night before, and had been sleeping. 

John McGee sworn, says: That John Gannon was keep- 
ing the Trout House bar at the time of the killing ; witness 
had charge of the bar ; saw prisoner take a good many drinks 
the night before ; in fact, he was intoxicated—can’t tell how 

many drinks he took. Prisoner remained in the bar-room 
until about 12 o’clock ; prisoner was about middling intoxi- 
cated ; saw deceased come in, tap prisoner, went out a while 
and came ip again ; did not hear any threat ; saw Mr. Choice 
next morning in bar-room between 9 and 10 0 ‘clock ; pris- 
oner drank twice or three times that morning previous to the 
shooting. 

Cross-Examined: Has known Choice one or two years; 
has known him in one of his insane ways, to present a pistol 
at a friend ; has presented it at witness ; saw him on the day 
after killing ; looked at him particularly ; he looked wild and 

excited ; made an effort to go down the bar-room steps ; the 
officers carried him along; he looked wild and excited, his 
eyes rolling around. On the occasion of prisoner presenting 
a pistol at witness, prisoner came down next morning and 
apologized like a gentleman ; said he did not know that he 
had done it until some of his friends told him of it ; thinks 
prisoner is insane when he takes too much drink ; thinks he 
was insane on the day of the shooting, or he would not have 
done so; witness thought at the time he tried to shoot him 
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he was insane; witness concluded before the difficulty that 
prisoner was insane when drinking ; at the time of present- 
ing pistol at witness, prisoner was drinking. 

E. T. Hunnicutt, Marshall, sworn, says: Witness and 
Mr. Branan carried Choice to calaboose after killing, as 
they were going on past the Trout House, prisoner asked 
witness where the nearest prison was; witness said the cala- 
boose was the nearest ; prisoner said put him in, and not let 
them hurt him; heard voices all around him crying out, “Hang 
him!” “God damn him, hang him!” It was after the cries 
had been made that prisoner remarked to witness as to where 
is the nearest prison; to put him in it, and not let them hurt 
him; witness told prisoner they should not hurt him while 
he had charge of him; witness pulled up then pretty fast. 
This is all prisoner said at that time; this took place about 
11 o’clock, A. M. 

Cross-Examined: No questions. 

D. H. Branan sworn, says: As we were coming from 
Milledgeville last April,.prisoner, Jones and Cobb were all 
together; as we were coming near Williams’ Station, witness 
went and set down by Mr. Choice; witness said to prisoner, 
the circumstances were different from the time that they rode 
together on the train before; prisoner said yes; witness told 
prisoner that he did not think, when they went on to Mil- 
ledgeville together, when witness carried old man Terry 
down there, that they would come back that way ; prisoner 
then asked witness something about old man Terry; was 
talking about him; prisoner said old man Terry was sorter 
funny ; old man Terry had some little books along. Witness 
said something about old man Terry writing poetry ; witness 
said to prisoner, (called him Bill,) it came very near being 
me that had to serve them papers on you; told prisoner the 
reason he did not do it; thinks prisoner said, I wish it had 
been you, it might have been different ; that Mr. Webb did 
not treat him exactly right, he didn’t think. Witness thinks 
he told prisoner that he always tried to treat every one right ; 
that he had had no difficulty as yet, or something that led 
to that. Prisoner told witness how it happened, or some- 
thing; when deceased came to him, he told him Dr. Dowsing 
was owing John Ennis, and that Mr. Ennis would give Dr. 
Dowsing credit for the amount; Mr. Webb refused to settle 
it in that way, and he thought he ought to have done it, as 

VoL, xxx1—30. 
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Dowsing was owing John Ennis; said that he was drinking, 
and Mr. Webb knew that he was, and ought not to have 
treated him so. Witness said he had heard something of 
him (prisoner) going to leave on night before difficulty ; that 
he had made an arrangement with some New York house, 
Prisoner said he was not going to leave, and told Mr. Webb 
so; prisoner said that he and Webb went to see Ennis to get 
him (Ennis) to credit what he (prisoner) owed Dowsing on 
what Dowsing owed Ennis; prisoner said nothing about what 
occurred in the bar-room of Mr, Ennis. 

Thomas U. Wilkes sworn, says: The killing of Webb, 
he thinks, took place on Friday, the 30th of December. On 
the next morning, (Saturday,) witness received a request to 
visit Mr. Choice in the calaboose; witness went to the cala- 
boose about 10 o’clock, A. M., and found a crowd assembled, 
and a good deal of excitement. It was thought advisable 
not to go in then; there was a meeting at the City Hall, and 
it was thought advisable not to go in until the result of that 
meeting was known. Witness supposes it was between 12 
and 1 o’clock when he got in ; found Mr. Choice under a very 
deep state of feeling, and he told witness the object of his 
request, and commenced and gave witness an account of the 
steps he had taken, which led to the crime for which he was 
then imprisoned; prisoner alluded to his mother with a good 
deal of emotion—a very excellent and pious mother ; spoke 
of her counsels to him, and if he had heeded those coun- 
sels, he would not at that time be imprisoned for the crime 
he was; but stated he had torn himself away from his mother 
and her counsel and influences, and thrusted himself upon 
other and vicious society ; by which he was led to the grog- 
shops, to the billiard table or saloon—not certain which 
he used—where he was brought under the influence of 
vicious society, by which he was led into the habit of drink- 
ing, and that to drink he ascribes the act for which he was 
then imprisoned; stating at the same time that when he 
(prisoner) was under the influence of liquor, he was either 
like a mad man or a fool, don’t recollect which; he stated 
that he had nothing against deceased to justify the deed, and 
that he would not have killed him for the world, if in his 
proper mind. He then requested me (as I was to preach the 
funeral of Mr. Webb on the next day ; he conceived the idea 
that I was to preach the funeral of Webb, from the conver- 
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sation, or some other way) to allude to the steps which he 
had taken, and led to his ruin, and warn all young men of 
adopting a similar course from him and his sad example. 
Further, he requested that I should warn all young men of 
adopting a similar course ; adding, that he regarded no young 
man as safe whose associations were vicious; Mr. Choice 
stated that such associations would lead young men to drink, 
and he thought there was no security when the young man 
took to his cups; stated, also, that his prospects in life had 
been flattering. Witness thinks his turn was as good as any 
young man in the country ; but by drink, his prospects were 
then all cut off, and that he was a ruined man, and that he 
then had but one object before him at all, and that was to 
endeavor, if such a thing might be, in such a case, to seek 
the pardon of his sins, and a preparation to meet his Maker. 
Mr. Choice attributed the act exclusively to drink. 

Cross-Examined: Says that he does not know that he used 
term “ exclusively ;” he gave no other cause. 

Samuel Wallace sworn, says: On the day of the kill- 
ing, witness was coming down Decatur street, in front of 
Thompson’s Hotel; in a bar-room door this way saw Mr. 
Choice and some other gentlemen ; that is, the man they called 
Choice ; witness had a hickory in his hand, with a rope tied 
to the end of it abut two feet long; he took it out of my 
hand and asked what I used it for; witness told him he drove 
his horses or oxen with it; he laughed and handed it back ; 
witness stepped off the walk, and Mr. Webb and Mr. Cason, 
witness thinks is the gentleman’s name, were standing to- 
gether on the plank walk to the Car-shed. This man Choice, 
as they call him, fired a pistol, and witness thought, as it was 
the last day of the year, it was some sport between the two 
men. Webb stepped off the walk, and, said he, “ Don’t 
shoot.” This man, Mr. Choice, raised his hand, and said, 
“God damn you, I will kill you anyhow.” The pistol fired, 
and Mr. Webb staggered and fell, and Choice started to walk 
off, and said, “ You will take that?” or “damn you, take 
that,’ don’t know which, and walked under the shelter of 
the Trout House, and beckoned from where he came two or 
three times with his finger; he then went out of witness’ . 
sight. When witness first saw Choice, he took him to be 
drinking—had that appearance. It was but a short time be- 
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tween the time Webb and Choice was talking, until the fir- 
ing of the pistol. 

Cross-Examined: Says he is the witness who testified in 
ease of Carlisle vs. Flowers by interrogatories; don’t know 
which took his interrogatories; just passed Mr. Choice on 
the day of killing. 

State closed here again. 


EVIDENCE FOR DEFENSE IN REBUTTAL. 


H. W. Brown reintroduced, says: That the evidence he 
has heard has not changed his mind from the impression he 
first gave. 

Cross-Examined: Has heard McGee’s, Wallace’s, Glenn’s, 
Wilkes’, and a good part of Mr. Ennis’ evidence, but not the 
balance of the evidence on the part of the State; does not 
pretend to say what was the cause of the insanity; says that 
the state of mind might be caused by alcoholic stimulants, 
Witness testifies that he regards these paroxysms as tempo- 
rary that he has been testifying to. 

Willis F. Westmoreland reintroduced, says: He has 
heard McGee’s, Mr. Branan’s, a portion of Mr. Ennis’, and 
a portion of Mr. Wilkes’, and a portion of Mr. Hunnicut’s: 
the evidence he has heard has no effect in changing his opin- 
ion. 

Cross-Examined: Did not hear Judge Hayden’s ; did not 
hear all of Wilkes’; did not hear Glenn’s last night; did not 
hear all of Mr. Love’s nor Mr. Gannon’s testimony given 
in. Did not hear any of Hayden’s or Gannon’s; his opin- 
ion is, that the subject might have been insane; does not 
pretend to say what was the cause; liquor will cause the 
state of mind described by the witnesses. Heard Branan’s 
testimony ; heard Wilkes’; heard McGee’s ; heard Wallace’s ; 
did not hear Ennis’ distinctly ; was in the room when Hun- 
nicutt testified ; heard a portion of his testimony; does not 
recollect any of Gannon’s; did not hear any of Mr. Ennis’. 

The defendant here closed his testimony, and the presiding 
Judge charged the jury as follows, to-wit: 
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JUDGE BULL’S CHARGE TO THE JURY. 


Gentlemen of the Jury: 


You have been impanneled to try a most important issue, 
and during the progress of this trial you have often been re- 
minded of its momentous importance; and it is true that it 
is one of the most important issues that can be committed to 
a jury : it is one of vital importance to the accused, because with 
him it is a question of life and death ; it is one of no less import- 
ance to the public, by its laws, to protect its citizens in the enjoy- 
ment of their lives, their liberties, their reputation, and their 
property ; itis in return for this protection that the citizen owes 
obedience to the government. The reason that you cheerfully 
pay your taxes and render your personal services to the gov- 
ernment as jurors, or as soldiers, is, that the government 
spreads the eegis of its protecting laws over you and your 
families, even in defenseless slumbers. And this protection 
can only be afforded by an impartial and rigid enforcement 
and vindication of the laws. 

The prisoner at the bar, William A. Choice, is indicted for 
the murder of Calvin Webb, committed, as alleged, on the 
30th day of December, 1858 ; and on the State devolves the 
burden of establishing this charge by proof. 

Every criminal trial is commenced with the presumption 
that the accused is innocent, and this presumption cofitinues’ 
until rebutted by such proof as convinces the mind of his 
guilt beyond a reasonable doubt. 

The first inquiry that naturally arises in the solution of 
this question of guilt or innocence to be determined in this 
case is, has a homicide been committed? Has it been shown 
that Calvin Webb has lost his life by the hand of violence ; 
and if so, was that act committed by the prisoner at the bar ? 
If these facts are found to be true, the next inqury is, what 
is the character of that homicide? For there are several 
grades of homicide recognized by the law, involving differ- 
ent degrees of punishment; such as murder, voluntary and 
involuntary manslaughter, and justifiable homicide. The de- 
fendant in this case is indicted for murder, and, in the opin- 
ion of the Court, there can be no intermediate verdict between 
that of guilty of murder and that of not guilty; and it is 
therefore unnecessary to charge you on the minor grades of 
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homicide. Murder is the unlawful killing of a human being 
in the peace of the State by a person of sound memory and 
discretion, with malice aforethought either expressed or im- 
plied. Expressed malice is that deliberate intention to take 
away the life of another, which is manifested by external 
signs capable of proof: such as a previous quarrel, threats, 
some expressed grudge, and the like. And when no consid- 
erable provocation appears, and all the circumstances of the 
killing show an abandoned heart, the law implies malice. 
When the homicide is proven to have taken place by un- 
authorized violence, the law presumes that it was committed 
with malice aforethought, unless the accompanying proof 
shows that it was done without malice. So that it is suffi- 
cient for the State, in order to make a prima facie case of 
murder, simply to prove the killing, and then the burden of 
proof is thrown on the defendant to absolve himself of the 
guilt of murder. 

The defense set up in this case is, that the defendant, if 
he committed this act, was not, at the time of sound memory 
and discretion; that, by deprivation of reason, he was not 
legally responsible for his acts at the time the deed was com- 
mitted. 

It is true, that according to all recognized principles of 
law, divine and human, an individual bereft of reason, either 
by the act of Providence, by accident, or by his own act, 
with @e exception, is not responsible, legally, for his acts 
committed while in that condition. 

This is the general principle, subject to such qualifications 
as I will presently mention. 

According to the language of our Penal Code, a man must 
be of sound memory and discretion ; and the next inquiry is, 
to determine what is the legal meaning of that phrase; for 
it is not every grade of insanity that will excuse the com- 
mitting of crime, and render an individual irresponsible for 
his acts. 

Mental unsoundness has been divided into various classifi- 
cations by the learned medical authorities; but I will not 
confuse you or myself by attempting to notice all these 
learned distinctions. The simple rule laid down by the law 
is this: That if a man has capacity and reason sufficient to 
enable him to distinguish between right and wrong, as to the 
particular act in question: if he has knowledge and con- 
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sciousness that the act he is doing is wrong, and will deserve 
punishment, he is, in the eye of the law, of sound mind and 
memory. Our Penal Code defines a sound mind in nearly 
similar terms. 

It lays down the rule: “ A person shall be considered of 
sound mind who is not an idiot, a lunatic, or affected by in- 
sanity ; or who hath arrived at the age of fourteen years, or 
before that age, if such person know the distinction between 

ood and evil.” 

But though it is the general rule that insanity is ordinarily 
an excuse, yet there is an exception to this rule, and that is, 
when the crime is committed by a party in a fit of intoxica- 
tion, though the party may be as effectually bereft of his 
reason by drunkenness as by insanity produced by any other 
cause. A voluntary contracted madness is no excuse for 
crime. The law does not permit a man to avail himself of 
his own gross vice and misconduct, to shelter himself from 
the legal consequences of such acrime. The broad rule is, 
that drunkenness is the exception to the general rule; but 
the crime to be within this exception, and therefore punish- 
able, must take place, and be the immediate result of the fit 
of intoxication, and while it lasts and the mere consequence 
of insanity, remotely occasioned by previous habits of exces- 
sive indulgence in liquor. The law looks to the immediate, 
and not to the remote cause which produced it. To illustrate 
this idea: If, by a long practice of intoxication, an habitual 
or fixed insanity is caused, or a permanent injury to the mind 
produced—although this madness was at first contracted vol- 
untarily, yet the party is in the same situation in regard to 
responsibility for crime, as in a state of insanity caused by 
nature or accident. 

But if the ordinary condition of a man’s mind, when free 
from the excitement of liquor, is regular, capable of under- 
standing the moral quality of his acts, of speaking, reason- 
ing and acting coherently, and he voluntarily deprives him- 
self of reason by intoxication, and commits an act while in 
that condition, he is responsible. 

Nor does it make any difference that:a man, either by for- 
mer injury to the head or brain, or constitutional infirmity, 
is more liable to be maddened by liquor than another man. 
If he has legal memory and discretion when sober, and vol- 
untarily deprives himself of reason, he is responsible for his 
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acts in that condition. But if a man is insane when sober, 
the fact that he increased the insanity by the super-added 
excitement of liquor makes no difference. An insane man is 
irresponsible, whether drunk or sober. 

The rule laid down by our Penal Code is: “ That drunk- 
enness shall not be an excuse for any crime or misdemeanor, 
unless such drunkenness was occasioned by the fraud, arti- 
fice, or contrivance of another.” 

So that the deduction from all their rules is, that if the in- 
sanity was the immediate consequence of drunkennesss, it is 
no excuse in law, though the former injury may have ren- 
dered him more liable to be crazed by liquor than if he had 
never received it; for a man in such a condition, if sane 
while sober, has no right to indulge a morbid appetite, at the 
expense of risk to the lives of others. And to lay down any 
other principle, would produce consequences to society which 
the imagination can better conceive than words describe. 

These are the rules for determining the question of insan- 
ity, and the degree and nature of insensibility to the law. 

There is another principle connected with the subject, and 
that is, that the law presumes every man of sound mind until 
the contrary appears; and the burden of proof is always on 
the defendant, to show that at the time of the commission of 
the act, he was not of sound mind. And it ought to be made 
to appear to a reasonable certainty—to your reasonable satis- 
faction, that at the time of the commission of the act the 
party did not know the nature and quality of the act, or if 
he did, did not know that the act was wrong. 

And it now devolves on you to decide whether the defend- 
ant has, by proof, rebutted this legal presumption of sanity. 
And this, like the other injury, is to be determined by the 
testimony. 

Evidence on the question of mental soundness or unsound- 
ness consists of facts and circumstances tending to prove the 
one or the other, and of the opinion of witnesses in connec- 
tion with the facts detailed by them, and the opinion of ex- 
perts founded on the facts proven. 

The opinion of witnesses unskilled on such subjects is en- 
titled to no weight disconnected with the fects, and though 
great respect is due the opinions of gentlemen of the faculty, 
skilled in such matters by reason of their superior skill] and 
advantage for understanding the operations and the phenom- 
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ena of the human mind, yet it is at last from the facts proven 
that a jury are mainly to decide. They are not bound by 
any opinion, unless that opinion is sustained by the facts 
proven. hin 

These are the principles of law governing this case, and 
it is exclusively your province to apply them to the facts of 
this case, and to render a true verdict according to the evi- 
dence, and according to nothing else. 

If, after mature deliberation, you are satisfied beyond a 
doubt that the prisoner is guilty, you will find him so. If 
not, you will find him not guilty. 

It is to be regretted that any allusion should ever be made 
before a jury in charge of such a case as this, to outside in- 
fluences—to the state of public opinion, or any other circum- 
stances by which it would be improper that a jury should be 
influenced. 

If, under deliberation, there is a reasonable doubt left on 
your mind of the guilt of the accused, the humanity of the 
law gives to the accused the benefit of that doubt, and makes 
it the duty of the jury to acquit. 

By a reasonable doubt, is meant such a doubt as now 
arises from the testimony, in the mind of a reasonable man, 
and leaves it hesitating, unsettled and undecided. 

Absolute certainty is not to be attained by any mode of 


judicial investigation. A moral or reasonable certainty is 


all that the law requires, and all that is attainable. 

And now, gentlemen, this case is fully committed into 
your hands as judges of the law and of the facts. I do not 
permit myself to suppose that you will be influenced by any- 
thing outside uf the testimony of the case, or to doubt that 
you will discharge your duty fearlessly, independently and 
impartially. 

The jury, after deliberating about two hours, returned a 
verdict of guilty. 

Counsel for the defendant then made a motion for a new 
trial of said case, on the following grounds, to-wit: 

First: Because the Court erred in refusing to allow the 
witness (Daniel S. Printup) to state in evidence the following 
facts: “ That a short time after the homicide was committed, 
he visited prisoner, and, for the purpose of testing his sanity, 
informed prisoner, among other things, that it might be 
very important in his defense to know from whom he pro- 
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cured the pistol with which he shot deceased, for ‘the two-fold 
purpose of proving by the person from whom he procured it, 
his condition of mind at the time, and also to show that the 
pistol was not the property of prisoner, and that it could not 
be ascertained from any other person, from whom it was pro- 
cured ; and that he (witness) said nothing to the prisoner but 
what would render it to his interest to disclose the fact, if he 
knew it; to all of which prisoner replied, that he had no 
recollection whatever of having a pistol, nor of any person 
from whom he did or could procure it, and had no recollec- 
tion of shooting, or even seeing deceased.” And also in re- 
fusing to allow said witness to state the means adopted by B. 
H. Hill to test the sanity of prisoner at the time of commit- 
ting the act, before he was employed to defend prisoner, 
(And in refusing to allow the counsel to state before the Court 
what facts he did propose to prove on this subject.) 

The presiding Judge certifies, relative to this ground: 
“That the counsel only proposed to prove a conversation 
with the prisoner by himself some three months after the 
homicide.” 

Second: Because the Court erred in refusing to allow pris- 
oner to prove, that owing to the diseased condition of his 
mind, the family and friends about Rome had long refused 
to allow prisoner to have deadly weapons. 

Relative to this ground, the Judge certifies: “‘ That he has 
no recollection of any offer to prove any control, or attempt 
to control, the defendant, in the carrying of weapons, or any 
refusal to permit him to carry them. The witness did testify 
that the family had endeavored to prevent his carrying a 
pistol.” 

Third : Because the Court erred in allowing the State to 
prove in rebuttal, by Luther J. Glenn, the difficulty between 
prisoner and deceased the night before the homicide as evi- 
dence of express malice, and to the same point, in allowing 
the evidence of Thomas Gannon and Samuel Wallace. 

Fourth: Because the Court erred in allowing Luther J. 
Glenn and J. A. Hayden to give their opinions as to the 
sanity or insanity of the prisoner, and in allowing them to 
give their statements that prisoner was “drinking,” when 
such statements were given as conclusions, and not as facts. 

Relative to this ground, the Judge certifies: “That he 
heard no objection to the testimony at the time it was given 
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in; and that the opinions of witnesses (other than experts) 
as to the sanity or insanity of the defendant, was first intro- 
duced by the defendant’s counsel, and at their instance ; and 
after objection made by counsel for the State, the testimony 
was admitted by the Court, with the distinct avowal, that as 
that question was somewhat unsettled, if the defendant’s 
counsel insisted on it, the evidence would be admitted, with 
the condition that the rule should work alike in favor of both 
sides, and the defendant’s counsel expressly accepted the 
condition.” 

Fifth : Because the Court erred in this: When the State 
had closed its rebuttal testimony, the defendant reintroduced 
Dr. H. W. Brown and Dr. W. F. Westmoreland, to prove 
that the additional facts proven in rebuttal, taken as true, 
did not change their opinion of the insanity of the prisoner 
at the time of the killing. Each witness stated that he did 
not hear some of the witnesses in rebuttal, when the defend- 
ant moved that these facts be read to them, which the Court 
would not allow to be done. 

To this ground the presiding Judge annexes the following 
qualifications, to-wit: “That this motion was made as to Dr. 
Westmoreland, who stated that he was present while-the wit- 
nesses were being examined, but did not hear all their testi- 
mony ; that at the request of defendant’s counsel, the Court 
had permitted portions of the testimony to be read over in 
the hearing of the medical witnesses as a foundation for their 
further examination, but refused to allow it any further, 
stating that counsel might state the facts hypothetically, and 
ask the witnesses their opinion upon them.” 

Sixth: Because the Judge erred in failing to include in 
his charge to the jury the law on all material facts proven 
in the evidence and insisted on by counsel for the defense ; 
and especially in not charging the jury, as insisted on by 
counsel for the defendant before the jury, whether the pris- 
oner was or was not responsible for crime, if, by reason of the 
injury to his brain or otherwise, he was afflicted with the dis- 
ease called oinomania, and by reason of this disease was 
irresistibly impelled, by a will not his own, to drink, and 
after being so impelled, did drink, and thus become insane 
from drink, and whilst thus insane committed the homicide. 
And also in not charging the jury as insisted on by counsel, 
that if they believed the prisoner had suffered by injury or 
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otherwise, a pathological or organic change in his brain, 
which produced the disease of oinomania, and by this dis. 
ease was irresistibly impelled to drink liquor, and from the 
liquor thus drank became insane, and while thus insane killed 
the deceased, he was not guilty of murder. 

Seventh: Because the Court erred in charging the jury, 
that if the prisoner labored under a disease “of the brain, 
which did not render him insane, but, notwithstanding the 
disease, knew right from wrong when sober, and then drank 
liquor which produced madness or insanity, and killed the 
deceased, he was guilty of murder. 

To this ground the Judge annexes the following, to-wit: 
“For this, and all other exceptions to the charge, the charge 
itself is referred to.” 

Eighth: Because the Court erred in refusing to charge the 
jury in language or substance, as requested by defendant’s 
counsel in writing, as follows: “If they believe that the 
prisoner was insane when he left Rome, and came to Atlanta, 
and continued insane until he killed deceased, then the fact 
that he drank liquor in the meantime cannot render him 
liable, but he must be acquitted of murder. 

Ninth: Because the Court erred in charging the jury that 
insanity, produced proximately by drunkenness, is no excuse 
for crime, and no palliation for crime. 

Tenth: Because the Court erred in charging the jury, that 
insanity was an excuse for crime, unless such insanity was 
produced by liquor. 

Eleventh: Because the Court erred in charging the jury, 
that they could not find the prisoner guilty of any grade of 
homicide below murder, and that he was guilty of murder or 
not guilty at all. 

Twelfth: Because the verdict of the jury was contrary 
to law, and contrary to evidence. 

Thirteenth : Because the verdict was strongly and decidedly 
against the weight of the evidence. 

Fourteenth : Because the Court erred in refusing to allow 
the defendant to prove by Printup and Hooper, and others, 
the family and neighborhood reputation of the prisoner as 
being permanently injured in his mind, and the contempla- 
tion before the homicide was committed, of confining him as 
a lunatic. 

To this ground the Judge annexes the following: ‘The 
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witness was proceeding to state, that for some time after the 
injury, fears were expressed by the family, or some of them, 
that his mind would never entirely recover from the effects 
of the injury, when counsel for the State objected to the 
testimony, and it was rejected. I have not the slightest 
recollection that any offer was made to prove any intention 
or design to confine the prisoner as a lunatic, or for any other 
cause.” 

Fifteenth : Because the Court erred in submitting to the 
jury the question of drunkenness, as explanatory of the 
prisoner’s condition at the time of the homicide, and that 
the defendant could not protect himself from the responsi- 
bility of one crime, when committed during insanity pro- 
duced by another crime voluntarily ussumed. 

Sixteenth: Because the charge of the Court, as a whole, 
and in each of its parts, was error, in that it submitted -to the 
jury questions not made by the issues and facts, and did not 
submit to the jury the questions made by the issues and the 
facts. 

To this ground the Judge appends the following: “ After 
the charge was concluded, the Court asked whether the coun- 
sel on either side wished any further charge, and no response 
was given by either.” 

Seventeenth: Because the verdict of the jury was con- 
trary to evidence in this ; that it was against all the evidence 
of the experts and medical witnesses on the question of in- 
sanity; and also against the evidence of the opinions of 
every witness who gave his opinion on the subject of sanity 
or insanity, and who saw the killing, and who were intimately 
acquainted with the condition of the prisoner on the day of 
the homicide. 

Upon the hearing of the same, the presiding Judge over- 
ruled the motion on all the grounds taken in the rule, and re- 
fused the new trial, and error is assigned upon that decision, 
and upon the following charge of the Court, to-wit: “Though 
great respect is due the opinions of the gentlemen of the 
faculty, skilled in such matters, by reason of their superior 
skill and advantages for understanding the operations and 
phenomena of the human mind, yet it is, at last, from the 
facts proven that a jury are mainly to decide; they are not 
bound by any opinions, unless the opinions are sustained by 
the facts proven.” 
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B. H. Hix, A. R. Wrieut, and CatHoun & Son, for 
the plaintiff in error. 


Tuomas L. Cooper, Solicitor General, for the defendant 
in error. 


By the Court.—LuMpkKIn, J., delivering the opinion. 


To avoid being tedious, I was strongly inclined to pass in 
silence all the minor points in this case. They were not 
dwelt upon by the able counsel in theargument. On account 
of the importance of the case, however, I concluded that 
every assignment of error had best be noticed. I shall dis- 
patch them with as much brevity as possible. 

When the bill of exceptions was presented to Judge Bull 
for his signature, he made in his own handwriting, several 
corrections of the facts as therein stated. To these additions, 
counsel for the plaintiff in error object ; and it becomes neces- 
sary, therefore, to dispose of this preliminary point before 
proceeding further. 

After verdict, a rule nisi was moved for a newtrial. The 
motion was ordered to be entered upon the minutes. Upon 
hearing the application, it was refused. It is now insisted 
that the rule nist, by being placed upon the minutes, became 
a record, importing absolute verity, and that it is not compe- 
tent for the presiding Judge to alter or modify the statement 
of the facts as set forth in the rule nisi, when he comes to 
certify subsequently to the bill of exceptions. 

Is this position tenable? The rule nisi was, upon the hear- 
ing, denied ; perhaps partly because the statements in it were 
not true and consistent with what transpired on the trial. At 
any rate, this is a sufficient reason for refusing such an appli- 
cation. The only effect of placing the motion upon the min- 
utes was, to show that such a motion had been made at that 
term of the Court, and upon the grounds therein stated. 
That could not be controverted. But it did not concede that 
the facts therein stated were true. 

1. It is complained that the Court erred in refusing to al- 
low the witness, Daniel S. Printup, to state in evidence the 
following facts: That a short time after the homicide was 
committed, he visited prisoner, and for the purpose of test- 
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ing his sanity, among other things, informed prisoner that it 
might be very important in his defense, to know from whom 
he procured the pistol with which he shot deceased, for the 
two-fold purpose of proving by the person from whom he pro- 
cured it, his condition of mind at the time; and also, to show 
that the pistol was not the property of the prisoner; and it 
could not be ascertained from any other person from whom 
it was procured ; and that he said nothing to the prisoner but 
what showed that it would be to his interest to disclose the 
fact, if he’ knew it ; when the prisoner replied, that he had no 
recollection, whatever, of having a pistol, nor any person 
from whom he could, or did, procure it; and had no recollec- 
tion of shooting, or even seeing the deceased. 

And also, in refusing to allow said witness to state the 
means adopted by B. H. Hill to test the sanity of the pris- 
oner at the time of committing the act, before he was em- 

loyed to defend prisoner, and in refusing to allow the coun- 
sel to state before the Court what facts he did propose to 
prove on this subject. 

To this first ground of alleged error in the bill of excep- 
tions, the Judge appends this note: “The counsel only of- 
fered to prove a conversation with the prisoner, by himself, 
some three months after the homicide.” 

Let us look at this ground for a moment, apart from the 
qualifying statement added by the Judge: 

If the prisoner were sane at the interview between Col. 
Printup and himself, and he is deserving of the reputation 
which he has always sustained, of being a young man of more 
than ordinary talents, it would have occurred to a much dul- 
ler intellect, in the twinkling of an eye, to have feigned en- 
tire ignorance and forgetfulness of the whole transaction, as 
much more available to his defense than any information he 
could communicate upon the points, to which his attention 
was directed. 

What tests were applied by Mr. Hill, the powerful and 
indefatigable champion of the accused, we are not informed. 
We know that Mr. Hill does not profess to be an expert ; and 
if he did, we are not aware that the law recognizes any such 
mode as the one pursued in this case for testing the sanity of 
culprits. It is not the conduct or declarations of the party, 
at the time of the act, which are sought to be proven as a 
part of the res geste, but matters transpiring subsequently. 
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In the hands of honorable men—and the character of those 
concerned in this matter are above suspicion—a precedent 
like this might not be so mischievous. It is a practice, how- 
ever, so liable to abuse, that we think it safer to discourage 
so dangerous an innovation. 

We were glad that no point was made in the argument, 
upon the refusal of the Court to allow counsel to state be- 
fore the Court, and, of course, in the hearing of the jury 
what facts he did propose to prove as to the matter we have 
been discussing. 

2. The second assignment of error is, in the Court’s re- 
fusing to allow prisoner to prove that, owing to the diseased 
condition of prisoner’s mind, the family and friends about 
Rome had long refused to allow him to have deadly wea- 
pons, 

To which the Court adds: “TI have no recollection of any 
offer to prove any control, or attempt to control, the defend- 
ant in carrying weapons, or, any refusal to permit him to 
carry them. ‘The witness did testify that the family had en- 
deavored to prevent prisoner from carrying a pistol.” 

As the presiding Judge refuses to certify that the facts 
stated in the ground are true, it is needless to review it. It 
is a very immaterial matter, at best. For what prudent 
family would not have dreaded to see deadly weapons in the 
hands, or about the person, of William A. Choice—one who, 
while in his cups, as all the proof demonstrates, was so dan- 
gerous, both to friend and foe? 

3. The third complaint is, in allowing the State to prove, 
in rebuttal, by Luther J. Glenn, the difficulty between pris- 
oner and deceased, the night before the homicide, as evidence 
of express malice, and in allowing the evidence of Thomas 
Gannon and Samuel Wallace to prove the same point. 

The State having proved the homicide, closed, as the law 
would imply malice from the killing. ‘To rebut this pre- 
sumption, the plea of insanity was interposed, and a large 
amount of evidence adduced to support it. An insane per- 
son is not supposed to act from malice. Does it not weaken 
the force and effect of the prisoner’s defense, to show express 
malice? 

Who would not more readily believe that the prisoner was 
insane, had he shot a friend or an indifferent person, as he 
frequently threatened to do, but, as usual, facled or forebore, 
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instead of one against whom he manifestly harbored a spirit 
of revenge for a supposed insult or injury? A drunken man 
rarely, if ever, shoots or stabs another, unless he cherishes 
some resentment toward him. It is quite otherwise with the 
insane. A drunken man reasons from correct data; whereas 
the insane draw right conclusions from false data. 

In this view of the testimony, it was strictly in rebuttal. 

But this question has been repeatedly decided by this 
Court; that is, that the introduction of testimony, whether 
cumulative or in rebuttal, or for any other purpose, is en- 
tirely within the discretion of the Circuit Courts. We said, 
in one case, that in no case could we consent to reverse the 
Circuit Judge, for letting in testimony which was relevant, 
at any stage of the case. Bryan vs. Walker, 20 Ga. Rep., 
480°; Lumpkin vs. Williams, 19 Ga. Rep., 569; Walker vs. 
Walker, 14 Ga. Rep., 242; Bird vs. The State, Ib., 43. 

In this last case, the Court say: ‘The State relied upon 
the facts first proven, as making out a clear case of malice— 
the malice ingredient being implied, as it clearly was reason- 
ably to be implied from all the circumstances of the killing. 
The prisoner then put in evidence, facts which went to some 
extent in rebutting the presumption of malice. The State 
then asked leave to strengthen its case, by proving express 
malice; and it being granted, the prisoner excepted.” “I 
confess,” says the learned Judge who wrote out the opinion, 
“my inability to see upon what ground. Surely it is not 
necessary to discuss this point.” 

4, The next assignment is, that the Court erred in allow- 
ing Luther J. Glenn and J. A. Hayden to give their opinions 
as to the sanity or insanity of the prisoner; and in allowing 
them to give their statements, that “the prisoner was drink- 
ing,’ when such statements were made as conclusions, and 
not as facts. 

The Judge subjoins a note to this exception, to this effect : 
“T heard no objection to this testimony at the time it was 
given. The opinions of witnesses, other than experts, as to 
the question of the sanity or insanity of the defendant, was 
first introduced by defendant’s counsel, and at their instance; 
and after objection made by the State’s counsel, was admitted 
by the Court, with the distinct avowal, that as the question 
was somewhat unsettled, if the defendant’s counsel insisted 
on it, the evidence would be admitted, with the condition, 
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that the rule should work alike in favor of both sides; and 
the defendant’s counsel expressly accepted the condition.” 

Perhaps it would be better to dismiss this point, without a 
word of comment. Unless the memory of the Judge is 
greatly at fault, this ground should never have been incor- 
porated in this bill of exceptions. When parties stipulate 
expressly with each other and with the Court, that a certain 
course shall be pursued in the management of a cause, that 
agreement should be considered binding, more especially when 
t he record shows, as it does most abundantly in this case, 
that the defendant has reaped the full benefit of the rule of 
evidence thus agreed to. Still, that it may not be said that 
any injustice has happened or fallen to the accused for want 
of recollection in the presiding Judge, I propose to examine 
this fourth ground to some extent. 

It has been the settled doctrine of this Court, from its or- 
ganization, that the opinions of witnesses, other than experts, 
are admissible as to matters of opinion, especially as it re- 
spects sanity or insanity, provided such opinions be accom- 
patied by the facts upon which they were founded. Potts and 
others vs. House, 6 Ga. Rep., 324; Walker vs. Walker, 14 
Ga. Rep., 242; Bryan vs. Walton, 20 Ga. Rep., 480; 
Goodwyn vs. Goodwyn, Ib., 600. Our books are full of pre- 
cedents upon this point. 

As for myself, I would rely as implicitly npon the opinion 
of practical men, who form their belief from their observa- 
tion of the appearance, conduct and conversation of a per- 
son, as I would upon the opinions of physicians, who tes- 
tify from facts proven by others, or the opinions even of the 
keepers of insane hospitals. 

But the question in all such cases is, not which is the most 
reliable evidence, but the inquiry is, shall the witnesses be 
restricted, in their testimony, to a simple statement of facts 
coming within their knowledge, leaving the jury to draw’ an 
inference of sanity or insanity, or may the judgment of the 
witnesses, founded on opportunities of personal observation, 
be also laid before the jury, to assist them in forming a cor- 
rect conclusion? One who has seen and conversed with an 
insane person, and observed his countenance and behavior, 
has an impression made upon his mind which is incommuni- 
eable. This Court is committed to the rule, that the jury, 
in such case, is entitled to the benefit of this impression. 
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It may be said that Col. Glenn’s opportunity of observing 
and judging of the capacity of Choice was too limited. But 
it has been truly remarked, that so different are the powers 
and habits of observation in different persons, that no gen- 
eral rule can be laid down as to what shall be deemed a suf- 
ficient opportunity of observation, other than, in fact, it has- 
enabled the observer to form a belief or judgment thereon. 

Col. Glenn had known prisoner for several years, though 
not intimately; had met him within the last three days be- 
fore his arrest by Webb; learned from him that he was about 
going to New York, having engaged to travel for a house in 
that city; always considered him sane, and a man of more 
than ordinary intelligence. 

Before dismissing, finally, this 4th exception, upon which 
I am fully concious of having occupied too much time al- 
ready, I would suggest, that it does not fairly represent the 
testimony of Glenn and Hayden. Their testimony, when 
taken altogether, is wholly unexceptionable. Glenn, for in- 
stance, says “ prisoner, from his appearance, had been drink- 
ing ;” and Hayden, upon his cross-examination, swore, that, 
“although he did not see Choice drinking, yet he judged, 

from his manner and appearance, that he had been drinking ; 
had seen him frequently in that condition before.” 

By reading the testimony, it will be seen that expressions 
similar to that excepted to, abounds on every page of it. 
The witness, Gregory, says: “Saw prisoner a short time be- 
fore he left Rome for Atlanta; had been drinking several 
days ; does not know that he was drinking ; was acting like 
a man who had been drinking.” Again, by the same: 
“thought, at the time he left Rome, the exciting cause of 
prisoner’s insanity was liquor.” Echols testified : “ Prisoner 
appeared to be drinking ; witness supposed him to be drunk.” 
Bartlett sworn: “ Did seem like a drunken man.” 

After such expressions as these, selected almost at random 
from the answers of the prisoner’s witnesses, it would seem 
rather captious to object to the statements of Glenn and Hay- 
den, that prisoner “appeared to be drinking.” Such ex- 


pressions, both in ordinary life and in the Courts, convey to 
the mind, with sufficient. certainty, the condition of a person, 
so as to enable one to pronounce a decision thereon, with 
reasonable assurance of its truth. Really, no other rule is 
practicable. Ifthe witness must be confined to a simple nar- 
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ration of facts, how the person leered or grinned, how he 
winked his eyes or squinted, how he wagged his head, etc., 
all of which drunken men do, you shut out, not only the ordi- 
nary, but the best mode of obtaining truth. 

We reiterate, then, what we have said from the first—that, 
legally and philosophically considered, there is no merit in 
this objection. And in the case before us, what benefit would 
it be to the cause of the accused to exclude this truth? Did 
not Choice himself state to D. H. Branan, when sober and 
sane, that he “ was drinking that night; that Webb knew 
that he was, and ought not to have treated him so?” Why, 
I ask, should Mr. Webb know it, any more than Glenn and 
Hayden, except from his conduct and appearance? But all 
the proof shows that such was his condition, the night before 
the homicide was committed. 

5. In the next place, it is complained, that when the State 
had closed its rebutting testimony, the defendant re-intro- 
duced Dr. H. W. Brown and Dr. W. F. Westmoreland, to 
prove that the additional facts, proven in the rebutting testi- 
mony, did not change their opinions of the insanity of the 
prisoner at the time of the killing. Each witness stated that 
he did hear some of the witnesses in rebuttal; when the de- 
fendant moved that these facts be read to them from the evi- 
dence as taken down, which the Court would not allow to be 
done. 

To this assignment of error the Court adds: “This motion 
was made as to Dr. Westmoreland, who stated that he was 
present while the witnesses were being examined, but did not 
hear all their testimony. I had, at the request of defend- 
ant’s counsel, permitted portions of the testimony to be read 
over in the hearing of the medical witnesses, as a foundation 
for their further examination; and refused to allow it any 
further, stating that counsel might state the facts hypotheti- 
cally, and ask the witnesses’ opinion on them.” 

We understand the law to be this: Medical men are per- 
mitted to give their opinion as to the sane or insane state of 
a person’s mind, not on their own observations only, but on 
the case itself, as proved by other witnesses on the trial. 
And while it is improper to ask an expert what is his opinion 
upon the case on trial, he may be asked his opinion upon a 
similar case hypothetically stated. And this the Court ex- 
pressly offered to permit the defendant’s counsel todo. What 
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more could be asked? The Judge was not bound to read, or 
suffer to be read, the testimony as taken down. He had al- 
ready allowed this indulgence, at the request of the counsel ; 
still, it was a matter of favor, and not of right. 

I shall, for the present, pretermit the sixth, seventh, 
eighth, ninth and tenth grounds of error, and consider them 
together hereafter, in connection with the fifteenth and six- 
teenth assignments. 

6. The next error which I shall discuss, is the eleventh 
ground in the motion for a new trial: because the Court 
charged the jury, that they should not find the prisoner 
guilty of any grade of homicide below murder, and that he 
was guilty of murder, or not guilty at all. 

This ground is not correctly stated, in the motion for a new 
trial, but differs in a material point from the charge as given 
to the jury; and this discrepancy illustrates the propriety of 
the view expressed in the beginning of this opinion upon the 
preliminary question. Judge Bull would have been justified 
in refusing the motion for a new trial upon this ground, be- 
cause it does not state correctly his charge given. Instead 
of saying to the jury, by way of direction, that they should 
not find the prisoner guilty of any grade of homicide below 
murder, and that he was guilty of murder, or not guilty at all, 
the charge was this: “There are several grades of homi- 
cide recognized by the law, involving different degrees of 
punishment: such as murder, voluntary and involuntary 
manslaughter, and justifiable homicide. The defendant in 
this case is indicted for murder, and, in the opinion of the 
Court, there can be no intermediate verdict between that of 
guilty of murder, and that of not guilty ; and it is, therefore, 
unnecessary to charge you on the minor grades of homicide.” 

In the one case, his charge is in the form of direction ; in 
the other it is the expression of an opinion merely, and, for 
that reason, declining to instruct the jury as to the minor 
grades of homicide, but, at the same time, leaving the jury 
untrammeled by his judicial fiat. 

And we concur fully in opinion with the presiding Judge, 
that the killing was murder, or excusable on account of the 
insanity of the accused. If Wm. A. Choice was sufficiently 
rational to be criminally responsible for his acts, the killing 

of Calvin Webb was, in the eye of the law, murder, with- 
out provocation, and without one mitigating circumstance ; 
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if insane, he was entitled to a verdict of acquittal; and 
there can be no intermediate ground, And for the Court to 
have charged the jury as to manslaughter, would have been 
foreign from the case made by the pleadings and the proof. 
No such defense was set up for the accused ; no such request 
was made of the Court. In Bond against the State, 17 Ga. 
Rep., 194, this Court held, that it was not error to refuse or 
omit to give in charge to the jury, portions of the Penal 
Code which have no application to the issue submitted upon 
the pleadings and proof. And the Court, in that case, say: 
“ We ask, what had the law of manslaughter to do with this 
case?” Whata mockery and farce, for the presiding Judge 
to have instructed the jury as to involuntary manslaughter! 
and yet, he is charged with “ manifest error,” in omitting to 
add this! He would have been guilty of manifest folly, if 
he had. Had there been any evidence, in the case before us, 
upon which the jury might have mitigated the offense from 
murder to a lower grade of homicide, it would have been 
different. There was nota scintilla of proof to that effect. 
Without the shadow of excuse, Choice, with deliberate aim, 
shoots down an unoffending citizen, in the peace of the State. 
If the law is administered, his life must atone for it, if he 
be subject to punishment ; if he be not, it is fit and proper 
that he go free altogether, as would the infant and the idiot. 

7. It is alleged as error in the Court, that it refused to 
allow the defendant to prove by Printup, Hooper and others 
the family and neighborhood reputation of prisoner as injured 
permanently in his mind, by reason of the injury he had re- 
ceived. No authority is produced to justify the proof of a 
particular fact by general reputation—a fact, too, in which 
the public were not concerned. We know of no rule which 
would allow the introduction of this kind of hearsay testi- 
mony. In Wright against Tatham, 1 Ad. and Al. 3, 8, 
the question was much discussed, whether letters addressed 
to a person whose sanity was in issue, were admissible to 
prove that he was treated as insane by the writers of the 
letters; and after undergoing several investigations before 
the Court of King’s Bench and Exchequer Chamber, it was 
finally decided by a large majority of the House of Lords, 
that such letters were inadmissible, unless connected by proof 
with some act of the person implicated, in regard to the let- 
ters themselves, or their contents. 
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8. The sixth error alleged in the motion for a new trial is, 
because the Judge failed to include in his charge to the jury, 
the law on the material facts proven in the evidence, and in- 
sisted on in the argument of counsel; and especially in fail- 
ing to charge the jury whether the prisoner was or was not 
responsible for crime, if by reason of the injury to his brain, 
or otherwise (mark that expression!) he was afflicted with 
the disease called oinomania, and by reason of this disease, 
was irresistibly impelled, by a will not his own, to drink; and 
after being so impelled, did drink, and thus became insane 
from drink, and while thus insane, he committed homicide. 
The Court also erred in not charging the jury, that if they 
believed the prisoner had suffered by injury, or otherwise, 
(mark that again!) a pathological or organic change in the 
brain, which produced the disease of ontomania, and by this 
disease was irresistibly impelled to drink liquor, and from 
the liquor thus drank became insane, and while thus insane, 
killed deceased, he was not guilty of murder. And— 

Seventhly: Because the Court erred in charging the jury, 
that if prisoner labored under a disease of the brain, which 
did not render him insane, but notwithstanding the disease, 
knew right from wrong when sober, and then drank liquor, 
which produced madness or insanity, and killed deceased, he 
was not guilty of murder. 

Eigthly : Because the Court erredin refusing to charge the 
jury, in language or substance, as requested by defendant’s 
counsel, in writing, as follows: “If the jury believe that 
prisoner was insane when he left Rome and came to Atlanta, 
and continued insane until he killed deceased, the fact that 
he drank liquor in the meantime cannot render him liable, 
but he must be acquitted of murder. 

Ninthly : Because the Court erred in charging the jury, 
that insanity produced proximately by drunkenness is no ex- 
cuse for crime. 

Tenthly: Because the Court erred in charging the jury, 
that insanity was an excuse, unless such insanity was pro- 
duced by liquor. 

Fifteenthly: Because the Court erredin submitting to the 
jury the question of drunkenness, as explanatory of his con- 
dition at the time of the homicide; and that the defendant 
could not protect himself from the responsibility of one crime, 
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when committed during insanity produced by another crime 
voluntarily assumed. And 

Sixteenthly: Because the chargeof the Court, as a whole, 
and in each part, was error, in that it submitted to the 
jury questions not made by the issues and the facts, and did 
not submit to the jury the questions made by the issues and 
the facts. 

Now, what is substantially the response of Judge Bull to 
all this? “I will not, gentlemen of the jury, confuse you 
or myself, by attempting to notice all these learned distine- 
tions. The simple rule laid down by the law is, that if a 
man has capacity and reason sufficient to enable him to dis- 
tinguish between right and wrong, as to the particular act in 
question: if he has knowledge and consciousness that the 
act he is doing is wrong, and will deserve punishment, he is, 
in the eye of the law, of sound mind and memory, and con- 
sequently, the subject of punishment. For the Code de- 
clares, that a person shall be considered of sound mind who 
is not an idiot, a lunatic, or affected by insanity; or who 
hath arrived at the age of fourteen years, or before that age, 
if such person knew the distinction between good and evil. 

** But, though it is the general rule, that insanity is an ex- 
cuse, yet, there is an exception to this rule, and that is, when 
the crime is committed by a party in a fit of intoxication, 
though the party may be as effectually bereft of his reason 
by drunkenness as by insanity produced by any other cause. 
For drunkenness shall not be an excuse for any crime or 
misdemeanor, unless such drunkenness was occasioned by the 
fraud, artifive or contrivance of another. Nor does it make 
any difference, that a man by constitutional infirmity, or by 
accidental injury to the head or brain, is more liable to be 
maddened by liquor than another man. If he has legal mem- 
ory and discretion when sober, and voluntarily deprives him- 
self of reason, he is responsible for his acts in that condition. 
But if a man is insane when sober, the fact that he increased 
the insanity, by the superadded excitement of liquor, makes 
no difference. An insane person is irresponsible, whether 
drunk or sober.” 

I pause to remark, how fully does this concluding proposi- 
tion meet the 8th ground of alleged error in the motion for 
a new trial, to-wit: That if the jury believed that Choice 
was insane when he left Rome and came to Atlanta, and until 
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he killed deceased, then, the fact that he drank liquor in the 
meantime cannot render him liable, but he must be acquitted 
of murder. Certainly, responds the Judge; for an insane 
man is irresponsible, whether drunk or sober! 

But to proceed with the charge—* These are the rules for 
determining the question of insanity, and the degree and 
nature of irresponsibility to the law. The law presumes 
every man of sound mind till the contrary appears, and the 
burden of proof is on the defendant, that, at the time of the 
commission of the act, he was not of sound mind. And it 
ought to be made to appear to a reasonable certainty, to your 
reasonable satisfaction, that at the time of the commission of 
the act, the party did not know the nature and quality of the 
act, or, if he did, did not know that the act was wrong ; and 
it devolves upon you to decide whether the defendant has, 
by proof, rebutted this legal presumption of sanity. If, af- 
ter mature deliberation, you are satisfied, beyond a doubt, 
that the prisoner is guilty, you will find so; if not, you will 
find him not guilty.” 

Would that I could transcribe this admirable charge en- 
tire. For, in our judgment, it submits to the jury, full and 
fairly, the law upon the only questions made by the issues 
and the facts in this case. 

Whether any one is born with an irresistible desire to 
drink, or whether such thirst may be the result of accidental 
injury done to the brain, is a theory not yet satisfactorily 
established. For myself, I capitally doubt whether it ever 
can be. And if it were, how far this crazy desire for liquor 
would excuse from crime, it is not forme to say. That this 
controlling thirst for liquor may be aequired by the force of 
habit, until it becomes a sort of second nature, in common 
language, I entertain no doubt. Whether even a long course 
of indulgence will produce a pathological or organic change 
in the brain, I venture no opinion. Upon this proposition, 
however, I plant myself immovably; and from it, nothing 
can dislodge me but an Act of the Legislature, namely : that 
neither moral nor legal responsibility can be avoided in this 
way. This isa new principle sought to be engrafted upon 
criminal jurisprudence. It is neither more nor less than this, 
that a want of will and conscience to do right, will consti- 
tute an excuse for the commission of crime; and that, too, 
where this deficiency in will and conscience is the result of a 
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long and persevering course of wrong-doing. If this doc- 
trine be true—I speak it with all seriousness—the Devil is 
the most irresponsible being in the universe. For, from 
his inveterate hostility to the Author of all good, no other 
creature has less power than Satan to do right. The bur- 
glar and the pirate may indulge in robbing and murder, until 
it is as hard for an Ethiopean to change his skin, as for them 
to cease to do evil; but the inabilility of Satan to control his 
will, to do right, is far beyond theirs ; and yet, our faith as- 
sures us that the fate of Satan is unalterably and eternally 
fixed in the prison-house of God’s enemies. The fact is, re- 
sponsibility depends upon the possession of will—not the 
power over it. Nor does the most desperate drunkard lose 
the power to control his will, but he loses the desire to con- 
trol it. No matter how deep his degradation, the drunkard 
uses his will when he takes his cup. It is for the pleasure 
of the relief of the draught, that he takes it. His intellect, 
his appetite, and his will, all work rationally, if not wisely, in 
his guilty indulgence. And were you to exonerate the ine- 
briate from responsibility, you would do violence both to his 
consciousness and to his conscience; for he not only feels 
the self-prompted use of every rational power involved in ac- 
countability, but he feels, also, precisely what this new phi- 
losophy denies—his solemn and actual wrong-doing, in the 
very act of indulgence. Converse seriously with the greatest 
drunkard this side of actual insanity—just compose him, so 
as to reach his clear, constant experience, and he will confess 
that he realizes the guilt, and therefore the responsibility of 
his conduct. A creature made responsible by God, never 
loses his responsibility, save by some sort of insanity. There 
have always existed amongst men a variety of cases, wherein 
the will of the transgressor is universally admitted to have 
little or no power to dictate areturn to virtue. But mankind 
have never, in any age of the world, exonorated the party 
from responsibility, except where they were considered to 
have lost rectitude of intellect by direct mental alienation. 
Mr. M. N. Bartlett testified, that prisoner, after one of his 
sprees, would swear that he would quit drinking. And he 
stated to Mr. Wilkes, that vicious associations would lead 
young men to drink ; and he thought there was no security 
when a young man took to his cups. Here was both con- 
sciousness and conscience. He did not seek to shield him- 
© 
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self from responsibility, because he had lost the power to 
control his will, any more than David did from the crime of 
“blood-guiltiness ;” because, overpowered by his lust, he had 
caused the life of Uriah to be sacrificed, in order that he 
might possess himself of his beautiful wife. 

On the trial of Kleim, before Judge Edmonds, of spiritual 
rapping notoriety, in 1845, we find the first clear legal re- 
cognition of this moral insanity doctrine—a doctrine which 
destroys all responsibility to humane and divine law ; and one 
originating, as I verily believe, in an utter misconception of 
man’s moral and physical nature ; an off-shoot from that Bo- 
hon Upas of humanism, which has so pervaded and poisoned 
the northern mind of this country, and which, I fear, will 
cause the glorious sun of our Union to sink soon in the sea 
of fratricidal blood ! 

And this is the doctrine which is intended to be covered 
by the term, “or otherwise,” twice repeated in the 6th ground 
of the motion for a new trial and to which attention was. 
directed by the words in parenthesis, in copying that ground. 
Had the Court been requested, in writing, to give charges 
upon this doctrine favorable to the prisoner, he ought to have 
declined. For, in the judgment of this Court, no such prin- 
ciple has been recognized in criminal law, whatever may be 
the opinion of medical writers and others upon the subject. 

When Choice killed Webb, he was sober, or drunk, or in- 
sane. If he was sober, or the homicide was committed in a 
mere fit of drunkenness, which is no excuse for crime, in 
either of these events, the offense was confessedly murder. 
But his defense is, that he was insane. It, then, becomes 
important to inquire, what was the degree of insanity under 
which he labored? For the law, acting upon the assump- 
tion, perhaps, that all men are more or less insane, and that 
it is a question of degree only, has established a standard or 
test by which Courts are to be governed in the trial of crimi- 
nal cases. 

Judge Bull charged the jury, that the rule was this: That 
“if a man has capacity and reason sufficient to enable him 
to distinguish right and wrong, as to the particular act in 
question: if he has knowledge and consciousness, that the 
act he is doing is wrong, and will deserve punishment, he 
is, in the eye of the law, of sound mind and memory,” and 
therefore criminally responsible for his acts. 
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Did he state the rule correctly? This must be decided by 
authority—to which, I must say, very little reference has 
been made in the argument—and not by the speculations of 
Ray and Winslow, Bucknill and Tuke, and other medical 
writers, however ingenious they may be. 

And it is worthy of notice, that a less degree of capacity 
is required in criminal cases than in civil contracts. It may 
be an anomaly, still, this difference was distinctly maintained 
in Bellingham’s case, who was tried for the murder of the 
Hon. Spencer Perceval, in 1812, and was convicted by Lord 
Erskine, on the trial of Hadfield for shooting at the King in 
1800. Indeed, the amount of capacity which would make 
one responsible for criminal conduct, would stop far short of 
binding him upon a civil contract. 

Lord Hale, in his Pleas of the Crown, p. 30, says: “ There 
is a partial insanity, and a total insanity. Some persons that 
have a competent reason, in respect to some subjects, are yet 
under a peculiar dementia in respect to some particular dis- 
courses, subjects or applications; or else it is partial in re- 
spect to degrees; and this is the condition of every man, 
especially melancholy persons who, for the most part, dis- 
cover their defect in excessive fears and griefs, and yet, are 
not wholly destitute of the use of reason ; and this partial in- 
sanity seems not to excuse them in committing any offense, for 
its matter capital; for doubtless, most persons that are felons 
of themselves and others, are under a degree of partial in- 
sanity when they commit these offenses. It is very difficult 
to define the invisible line that divides perfect and partial in- 
sanity; but it must rest upon circumstances, duly to be 
weighed and considered by the Judge and jury, lest on the 
one side there be a kind of inhumanity towards the defects 
of human nature, or on the other, too great an indulgence 
given to great crimes. Such a person, as laboring under 
melancholy distempers, hath yet, ordinarily, as great under- 
standing as, ordinarily, a child of fourteen years hath, is 
such a person as may be guilty of treason or felony.” 

Arnold was tried in 1728, (8 Hargrave’s State Trials, 322,) 
for shooting at Lord Onslow. In this case, Mr. Justice 
Tracy laid down the law to be, “that it is not any kind of 
frantic humor, or something unaccountable in a man’s actions, 
that points him out to be such a madman, as is exempted 
from punishment: it must be a man that is totally deprived 
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of his understanding and memory, and doth not know what 
he is doing, no more than an infant—than a brute or a 
wild beast.” 

The trial of Hadfield took place in the King’s Bench, be- 
fore Lord Kenyon, in 1800, and is fully reported in 27 How- 
ell’s State Trials, 1281. Some of the grounds occupied by 
Lord Erskine, and in which the Court acquiesced, were, sub- 
stantially : 

That it is unnecessary that reason should be entirely sub- 
verted or driven from her seat, but that it is sufficient if dis- 
traction sits down upon it, along with her, holds her trem- 
bling hand upon it, and frightens her from her propriety ; 

That there is a difference between civil and criminal re- 
sponsibility ; that a man affected by insanity is responsible 
for his criminal acts, where he is not for his civil ; 

That a total deprivation of memory and understanding is 
not requisite to constitute insanity. 

In Bellingham’s case, to which I have already alluded, 
and which is reported in 1 Collinson on Lunacy, 650, tried 
in 1812, Lord Mansfield charged the jury, that “the single 
question for them to determine was, whether, when he com- 
mitted the offense charged upon him, he had sufficient under- 
standing to distinguish good from evil, right from wrong; 
and that murder was a crime, not only against the law of 
God, but against the law of his country.” The defendant 
was convicted and executed, notwithstanding he labored un- 
der many insane delusions, as the facts in the case show. 
He determined to assassinate the premier, that he might thus 
secure an opportunity of bringing his imaginary grievances 
before the country, and obtain a triumph over the Attor- 
ney General. And the test applied in this case, by Lord 
Mansfield, of the power of distinguishing right from wrong, 
has ever since been adopted as the only one, to mark the line 
between sanity and insanity, responsibility and irresponsi- 
bility. 

Mr Justice LeBlanc reiterated the test prescribed by Lord 
Mansfield, in King vs. Bowler, (1 Collinson on Lunacy, 
673.) Lord Lyndhurst did the same.thing in the late case 
of the King vs. Oxford, (5 Carrington and Payne, 168.) 
And in the still more recent case of Green Smith (see state- 
ment of the case in Taylor, 513,) occuring in 1837, Mr. Jus- 
tice Parke told the jury, that as regards the effect of insanity 
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or responsibility for crime, “it is merely necessary that the 
party should have sufficient knowledge and reason to dis- 
criminate between right and wrong.” 

With one other citation, I shall conclude this branch of 
the discussion. 

In 1843, took place the trial of McNaughten for killing 
Drummond, which excited through England a great degree 
of interest. Lord Chief Justice Tindal, in this case, in- 
structed the jury, that before convicting the prisoner, they 
must be satisfied that, when committing the criminal act, he 
had that competent use of his understanding, as that he was 
doing a wicked and wrong thing; that he was sensible it 
was a violation of the law of God and man. 

This trial occasioned the submitting of certain questions, 
by the House of Lords, to fifteen Judges (that being the 
number, instead of twelve, as formerly,) with a view of elicit- 
ing their opinions in regard to criminal responsibility. Those 
questions and answers were designed to settle the law of 
England on this subject. 

Question 1: What is the law respecting alleged crimes, 
committed by persons afflicted with insane delusions, with 
respect to one or more particular subjects or persons ; as, for 
instance, when, at the time of the commission of the alleged 
crime, the accused knew he was acting contrary to law, but 
did the act complained of with the view, and under the in- 
fluence of some insane delusion, of redressing or avenging 
some supposed grievance or injury, or of producing some 
supposed public benefit ? 

Answer: The opinion of the Judges was that, notwith- 
standing the party committed a wrong act, while laboring 
under the idea that he was redressing a supposed grievance 
or injury, or under the impression of obtaining some public 
or private benefit, he was liable to punishment. 

Question 2: What are the proper questions to be submitted 
to the jury, when a person alleged to be affected with insane 
delusions, respecting one or more particular subjects or per- 
sons, is charged with the commission of a crime—murder, for 
example—and insanity is set up as a defense? 

Answer: Before a plea of insanity should be allowed, wn- 
doubted evidence ought to be adduced, that the accused was 
of diseased mind, and that at the time he committed the act, 
he was not conscious of right and wrong. Every person was 
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supposed to know what the law was, and therefore, nothing 
could justify a wrong act, except it was clearly proved, that 
the party did not know right from wrong. 


Question 3: If a person under an insane delusion, as to - 


existing facts, commits an offense in consequence thereof, is 
he hereby excused ? 

Answer: If the delusion were only partial, the party ac- 
cused was equally liable with a person of sane mind. If the 
accused killed another in self-defense, he would be entitled to 
an acquittal ; but if the crime were committed for any sup- 
posed injury, he would be liable to the punishment awarded 
by the laws to his crime. 

The charge of the Court, then, tested by a full review of 
the English cases, from Lord Hale to the present time, and 


with which all the best considered American cases agree, is , 


fully sustained. And hwmanitarians should deliberate ma- 
turely before they lend their aid to break down a rule, which 


has received the sanction and approbation of the wise and | 


the good for centuries. One other point, and we are done. 
Was the verdict of the jury contrary to the evidence ? 

9. Under the Act of 1853-54, it is not only the privilege, 
but made the imperative duty of this Court, to express an 
opinion upon the testimony in this case, because several of 
the grounds in the motion for a new trial are, that the ver- 
dict was contrary to and decidedly against the weight of the 
evidence. I have carefully examined the evidence again, and 
again, and speaking as it were from the jury-box, rather 
than the bench, I will state succintly the conclusions at 
which I have arrived: The proof has utterly failed to estab- 
lish that, apart from liquor, the accident of 1850 has inflicted 
any permanent injury upon the brain of the accused. 

During the eight years which intervened between the acci- 
dent of 1850 and the homicide, where was Wm. A. Choice, 
and what was his manner of life? He was no reculse, but, 
from his education, social position, and employments, he 
mingled mueh in society. He had been a clerk at Milledge- 
ville; and Dr. Gordon, in his testimony, states as a reason 
why he noticed him while there, was that he had often heard 
him spoken of as a man of a high order of talents, and that 
his prospects were bright for making astar comedian, Hav- 
ing heard such reports often, and also having seen his name 
favorably spoken of by the press, he was induced to examine 
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him critically. There were, perhaps, few men of his age 
more generally known. 

Where are all his acquaintances—the cloud of witnesses 
that might have been brought forward to testify to his insan- 
ity? Not to distinct facts, these might have been forgotten ; 
but who would state that they had known him for years, 
that they had repeatedly conversed with him, and heard oth- 
ers converse with him, that apart from the influence of liquor 
and when entirely sober, they had noticed in these conversa- 
tions, that he was incoherent and silly; that, when wholly 
free from the influence of stimulants, he was wild, irrational, 
and crazy. Some few, it is true, have spoken, but where are 
the five hundred who keep back ? 

On the contrary, you are met at every step in the evidence 
with such expressions as the following: “ Think prisoner 
was drunk at the time of the difficulty in the bar room.” 
“ Has known Choice intimately for several years, and con- 
siders him a man of promise and talents, but subject to ec- 
centricities—never seen him when he considered him insane ; 
witness thinks him, when drinking, the most dangerous man 
he ever saw.” Has never seen him, only when under the 
influence of liquor, insane.” “ Mr. Choice is a very violent 
man when drinking.” ‘ When prisoner threatened to kill 
witness was three or four years ago. He had been drinking 
at the time—when under the influence of liquor he is a very 
violent man.” 

The proof of insanity, apart from liquor, in this case, is too 
meagre to raise a reasonable doubt as to the capacity of the 
accused to commit crime. Who cannot count from one to 
twenty men, within the circle of their acquaintance, who 
never suffered any injury upon the head, or elsewhere, and 
whose rationalty, except when drinking, was never ques- 
tioned, concerning whom more proof could be adduced to 
convict them of insanity, than the record in this case fur- 
nishes to prove the insanity of Choice? 

It may be, that owing to the accident of 1850, the defend- 
ant was not only more easily affected by liquor, but, also, 
that he had less power to control his appetite for drink. 
Still this, if true, would not excuse him. A man may have 
partial or general insanity, and that, too, from blows upon the 
head, yet if he drink, and bring on temporary fits of drunk- 
enness, and while under the influence of spirits, takes life, he 
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is responsible. “There are men,” says Mr. Justice Story, 
“ soldiers who have been severely wounded in the head espe- 
cially, who well know that excess makes them mad; but if 
such persons willfully deprive themselves of reason, they 
ought not to be excused for one crime, by the voluntary per- 
yetration of another.” United States vs. Drew, 5 Mason’s 
U. 8. Rep., 28. 

It is insisted, particularly, that the finding was against 
the medical testimony in this case; without repeating it, I - 
would state generally, that the strength of this evidence is 
greatly overstated in the argument, as the brief of it will 
show. As it respects this species of testimony generally, 
the doctrine is this: It is competent testimony ; and where 
the experience, honesty and. impartiality of the witnesses 
are undeniable, as in this case, the testimony is entitled to 
great weight and consideration. Not that it is so authorita- 
tive, that the jury are bound to be governed by it—it is 
intended to aid and assist the jury in coming to correct con- 
clusions in the case. 

With something short of a hundred more opinions to write 
out during the recess, to say nothing of numerous other 
pressing engagements, we have bestowed upon this case all 
the time and consideration at our command, And what is 
the case ? 

Choice comes down from Rome to Atlanta. He engages 
in a drunken debauch, as has been the habit and manner of 
his life. Webb, the deceased, a constable, serves bail pro- 
cess upon him for ten dollars—Choice is greatly incensed, 
and such was the sense of injury which he felt, that he spoke 
complainingly of Webb’s treatment to Branan, when he was 
brought up from Milledgeville the April afterwards. Mr. 
Glenn who happened to be present, interposed his kind offi- 
ces, and agreeing to pay the debt, the parties separated, 
while Choice professed to acquiesce in the suggestion of Mr. 
Glenn, that the officer had done nothing more than his duty. 
It is clear, that he was still writhing under the indignity, as 
he felt it to be, that had been offered him. He said to Thos. 
Gannon, “what do you suppose that damned bailiffdone? He 
arrested me for ten dollars, and would not take my word for 
the amount ;” and after soliciting a knife, or a pistol, he said 
he would cut the bailiff’s heart or Dr. Dowsing’s—the credi- 
tor’s—heart. Rising next morning from the carouse of the 

VoL, XxxI—32, 
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overnight, he commenced drinking again, and coming up 
with Webb—who was walking between the Trout House and 
the Atlanta Hotel toward the depot—he fires a pistol at him 
twice, and thus takes his life. The only thing said by de- 
ceased, was, “Don’t shoot ;” and the only words uttered by 
Choice, were, “Damned if I don’t kill you any how.” When 
Webb staggered and fell, Choice started off, saying, “You 
will take that,” or, “Damn you, take that.” 

In his interview with Mr. Wilkes, in the calaboose, Choice 
ascribed his situation to drink, which made him a fool and a 
madman; but made no allusion to any*permanent injury to 
his brain in 1850. Choice understood himself much better 
than the intelligent witnesses who testified, and this whole 
record demonstrates, to my mind, that he was right. 

Unless his offense can be excused or mitigated by the 
plea and proof of drunkenness, the verdict of the jury was 
fully justfied by the facts. The prisoner has had a fair trial. 
The law, in the judgment of this Court, has been correctly 
administered, and when we have said this, our duty is dis- 
charged. 


J UDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be 
affirmed. 








